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Summary

1. The aim of the presented study is to show the processes taking place in the European Union, which 
may lead to its transformation into a federal state. The study was implemented through monitoring the activity 
of European Union institutions in selected, particularly important areas of socio-economic life. These include 
monetary, family, health and migration policies, as well as employment, social security, competition law, and 
energy security issues. The conducted research was performed using methods appropriate for social scien-
ces (especially legal sciences) and economics. The activity of the EU institutions was assessed primarily with 
regard to the treaty principle of subsidiarity and its economic effectiveness.

2. In almost all the studied areas, EU institutions had undertaken unjustified interventions in various forms. 
These include the creative interpretation of treaty provisions, the use of “soft” means of influence (resolutions, 
declarations – i.e. “soft law”), a preference for the particular interests of selected Member States (at the expen-
se of others), and financial pressure on Member States opposing such measures of EU institutions which go 
beyond the scope of powers granted to them under the Treaties. An example of radical forms of interference 
in the sphere beyond the authority of the EU is the judgment of the CJEU in the Coman case, according 
to which Member States should recognise the effects of extending the concept of marriage to same-sex 
relationships concluded in other EU countries in the scope of the Free Movement Directive. 

3. On the other hand, at the economic level, such shaping of institutional solutions is noticeable, however 
it is particularly beneficial for only some Member States. The idea of European integration is based, on the 
one hand, on the desire to preserve the peaceful coexistence of the countries of the Old Continent, and 
on the other, on cooperation in those areas where joint and coordinated actions make it possible to achieve 
goals that would otherwise be difficult or even impossible. In this respect, however, a progressive centrali-
sation tendency is visible, which is invariably associated with a decrease in efficiency. As a result, it turns out 
that only some of the Member States – usually those with the largest economies – are the real beneficiaries 
of the decisions of EU institutions, while other countries fall into economic stagnation or even regression.  
It can be pointed out here that Germany, a key country for further monetary integration, significantly benefits 
from membership in the monetary union, while the countries of southern Europe are losing out on it. Ger-
many’s GDP per capita increased significantly compared to the per capita GDP of other eurozone countries 
in 1999-2019. When monetary integration started (1999), Germany and Italy recorded a similar level of GDP 
per capita. On the other hand, 20 years later, i.e. in 2019, Germany’s GDP per capita increased by as much 
as USD 13,936 compared to Italy’s per capita GDP. 

4. Top-down centralisation measures have a destabilising effect on the community. The abuse of power by 
EU institutions is detrimental to the foundations which led to the ratification of EU Treaties, what is worse, causes 
serious social repercussions. An initiative aimed at strengthening integration that is simultaneosly driven by an 
institution downward rather than by its individual members upward is bound to arouse resistance – as can be 
seen in the societies of individual Member States. Centralisation has placed the national identity of Member 
States at considerable risk and, for the large majority, its renouncement is out of the question. The most striking 
example of the consequences of this state of affairs was Brexit.

5. The conducted research also leads to the conclusion that EU institutions are extremely ineffective 
in situations of sudden crises. Starting from the economic crisis, through the migration crisis, to the COVID-19 
pandemic, the Union was not able to quickly, and without objection among the members of the community, 
work out effective solutions to the problems at hand. Moreover, it turned out that only the nation-states were 
entities that were able to operate efficiently enough to protect the interests of their citizens.

6. It is therefore necessary to reject utopian visions of federalisation that will not contribute to the achie-
vement of any societal benefits. On the legal level, this should be done by strengthening the powers of the 
Council – the forum for intergovernmental cooperation. Any changes that weaken the importance of Member 
States, such as the abandonment of unanimity or qualified majority rules, should also be avoided. It is also 
necessary to propose the deregulation of numerous areas covered by EU legislation, where the intended 
results are not achieved. The principle of subsidiarity must always be respected, and the adoption of any 
directly binding acts (regulations) should always be treated as a last resort (ultima ratio). The very legislative 
technique used by the EU institutions should also be changed to make legal acts more accessible to citizens.
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Preface

The study put in the hands of the reader concerns trends and processes that for years have been ob-
served in the field of European integration. Striving to transform the international organisation that is the 
European Union into a federal, quasi-state entity, has become a key postulate for numerous circles. However, 
it is not always formulated directly. In practice, it manifests itself in the actual expansion of EU powers without 
taking into account the provisions of the Treaties. The main instigators of these changes are officials of the 
European Commission, the Court of Justice of the EU, and left-wing factions in the European Parliament. At 
the same time, the importance of the fundamental and treaty-based principle of subsidiarity, which should 
constitute the basis of all activities undertaken in the public sphere, is marginalised.

Historical experience shows that pluralism and concern for the identity that has been developing over 
the centuries are the best guarantees of stability and socio-economic development. The Roman Empire en-
sured the legal autonomy of the conquered peoples; during the mediaeval christianitas period universal law 
(ius commune) was applied only subsidiarily, in situations where local laws proved insufficient; the autonomy 
of the peoples inhabiting the Austro-Hungarian monarchy was extensive; and the biggest strength of the 
United States’ was the respect for the autonomy of individual states by the central government. From this 
perspective, the federalisation of the European Union, imposed without the will of sovereign nations, appears 
as a process that can only lead to the decomposition of the community.

The a priori conviction that ever deeper integration is a historical necessity is a glaring expression of his-
torical determinism. The European Union is still looking for its own identity, facing living national traditions, 
social and economic differences, and finally the will of its citizens themselves who, while appreciating the 
practical benefits of membership in the community, are sceptical of the centralist tendencies of Brussels. 
Therefore, a reliable debate, taking into account historical experience, on the truly optimal model of the 
functioning of the European Union in the coming decades is needed. It is an expression of shared responsi-
bility for the European heritage, for the true European identity, which today is being debased and presented 
as a burden. Meanwhile, the recognition of a common civilisation that has been strengthening over the 
centuries may enable a platform for truly effective cooperation between the nations of Europe and the true 
implementation of the motto In varietate concordia (‘Unified in diversity’).
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The main theses of the report

The principle of subsidiarity and the problem of ‘legislative inflation’  
in the legal order of the European Union

1. Any action of the European Union is limited by the powers conferred on it by the Treaties in specific 
areas, as well as the principles of proportionality and subsidiarity. It is unacceptable to presume the 
authority of EU bodies in any case with regard to matters not directly communicated to the EU by the 
Member States.

2. The principle of subsidiarity – expressed in Article 5 of the Treaty on European Union and specified 
in Protocol No. 2 – is one of the fundamental principles of the EU legal order.

3. Its essence is the assumption that in areas not falling within its exclusive authority, the Union takes action 
only if and only to the extent that the objectives of the intended action cannot be sufficiently achieved 
by the Member States. This is applicable both to the central, regional, and local levels of jurisdiction, 
and where – due to the scale or effects of the action proposed – the particular solutions can be better 
achieved at the Union level.

4. The principle of subsidiarity is both legal and political. It determines the basic elements of the powers 
of the European Union bodies and their legislative authority, while also constituting the basis for their 
political activities.

5. The existing doctrine and jurisprudence of the Court of Justice of the European Union have rightly as-
serted that the essence of the subsidiarity principle is – with the exception of the EU’s exclusive scope 
of powers – to make decisions at the level closest to its citizens, i.e. the authorities of the Member States.

6. The CJEU gives the EU authorities a wide margin of appreciation in making political, economic, and social 
choices. Hence, only actions directly contrary to the powers of the EU bodies are considered contrary 
to the subsidiarity principle. For this reason, the best safeguard for the observance of the subsidiarity 
principle is appropriate activity by the Member States, especially at the stage of EU legislation.

7. Taking into account the analyses published by EU bodies, it is reasonable to conclude that failure to com-
ply with the material aspects of the principle of subsidiarity negatively affects the legislative process 
in the European Union. This in turn leads to its ‘inflation’, i.e. a decrease in the quality of regulations, with 
a simultaneous increase in their number. This phenomenon is paralled by increasing attempts to ensure 
security and legal certainty through the legal positivisation of the social life of EU citizens. Moreover, 
it leads to centralisation and ineffectiveness of implemented public policies.

8. Unfortunately, the legislative policy of the European Union – as noticed even in the internal analyses 
of EU bodies – is characterised by a tendency to create an excessive number of low quality regulations. 
Due to the fact that these regulations then have to be implemented into national legal systems, the phe-
nomenon of ‘legislative inflation’ is also reciprocated at the level of the Member States.

Inefficiency of management at the central level

9. The European Union is not a single region that can be managed effectively without the needs of individual 
states. Various historical, religious, cultural, social, economic and legal conditions mean that the hete-
rogeneity of the inhabitants of the European Union should be recognised, also in the economic sense.

10. The diversity of the inhabitants of the EU means that they have different needs and different desires. The 
organisation was founded to strengthen peace in Europe. True and lasting peace cannot be achieved 
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without freedom and responsibility. The subsidiarity principle helps to safeguard these key responsibi-
lities. It also has an economic dimension.

11. Further federalisation of the European Union may lead to its division into more uniform areas and, as a re-
sult, to its disintegration. This is largely due to the strong national identity in countries such as Poland, 
a different approach to the euro, and other fundamental issues among the inhabitants of EU countries.

12. Efforts should be made to develop a governance model in the European Union that will allow for true 
peace as well as free and responsible development for all its inhabitants.

Are convergence processes taking place in the eurozone countries?

13. Research shows that divergence processes are taking place in the analysed euro zone Member States. 
There was a positive correlation between the level of GDP per capita for the euro zone in 1999 and the in-
crease in GDP per capita of this zone in the years 2000-2019. This means that the poorer countries of the 
euro zone are losing the race in economic development to the richer countries of this area even more.

14. The countries that lost the most from monetary integration were: Greece, Italy, Portugal, Spain, and Fran-
ce. It is worth noting that in the case of these countries, over the years 1999-2019, the gap between the 
level of GDP per capita of a given country and the average level of GDP per capita for the group of 12 
euro zone countries did not decrease but, on the contrary, increased.

15. Germany, a key country for further monetary integration, benefits significantly from membership in the 
monetary union, while the countries of southern Europe are losing out. Germany’s GDP per capita incre-
ased significantly compared to the GDP per capita of other euro zone countries between 1999-2019. For 
example, at the time of the start of currency integration (1999), Germany and Italy recorded a similar level 
of GDP per capita. On the other hand, 20 years later, i.e. in 2019, Germany’s GDP per capita increased 
by as much as USD 13,936 more than Italy’s GDP per capita.

16. Euro zone countries are going through a period of severe economic crisis caused by the coronavirus 
pandemic. In 2020, we saw a sharp decline in the real GDP of these countries, and the beginning of this 
year is also very difficult for them. Industrial production is being rebuilt relatively slowly. We are still dealing 
with negative dynamics in this segment of the economy.

Interference by the European Union in the family law of Member States

17. The European Union has no power to intervene in matters of substantive family law in the Member States. 
Regulations in the field of family law, including matters relating to marriage and parenthood, remain in the 
exclusive authority of these countries.

18. Any pressure on states to create a legal possibility to formalise same-sex relationships, be it in the form 
of partnerships or same-sex marriage, or to grant marital privileges to such relationships, should be con-
sidered as unauthorised attempts to interfere with the family law of the Member States.

19. This applies both to attempts to encroach upon these powers through legislation and through strategic 
litigation aimed at shaping international jurisprudence obliging states to amend their national laws.

20. On 5 June, 2018, the CJEU ruled that Member States should recognise ‘same-sex marriages’ entered 
into in other EU countries under the Free Movement Directive. This judgment constitutes an unjustified 
and direct interference in the family and constitutional order of a number of EU Member States, including 
Poland. Article 18 of the Polish Constitution establishes the protection of marriage as ‘a union between 
a woman and a man’.
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21. This CJEU judgment constituted a first serious interference in the family law and constitutional order 
of EU Member States. It was also a formal challenge of the Member States’ legal principles that protect 
the identity of marriage as a union between a woman and a man.

22. Consent for this type of interference by the EU was the first step for further unauthorised actions which 
constitute violations of Treaty principles.

23. In the reality of the Polish legal system, it is unacceptable to grant any kind of recognition to a legal insti-
tution or relationship similar to marriage. Article 18 of the Polish Constitution unambiguously closes the 
path for a potential introduction of ‘same-sex marriage’ in Poland.

24. The initial assumptions of the EU regulation on the recognition of parenthood between Member States 
indicate that the aim of the regulation will be to lead to the acceptance of adoptions made in another 
country by same-sex couples.

25. The proposed regulation is another example of an infringement of the provisions of the Treaty by exce-
eding the powers vested in the Union’s bodies by the Member States.

The European Union and social rights

26. The social policy of the European community has been shaped for many years, starting with the provisions 
of the treaty establishing the European Coal and Steel Community. 

27. The creation of the European Union and equipping its organs with the power to issue binding acts of se-
condary legislation was of great importance for its development.

28. Some of the introduced secondary legislation in the field of social policy significantly affected the Polish 
national interest, and consequently led to a reduction in its competitiveness in relation to other countries.

29. The assumptions of the European Pillar of Social Rights lead to the conclusion that the European Union 
is seeking more and more interference in the legislation of the Member States, often against the scope 
of granted authority.

30. The factor limiting the process leading to the creation of the Social Union should be the country’s natio-
nal interest.

The interference of the EU in the issues of migration policy

31. Immigration policy is another area of internal powers of the Member States in which the institutions of the 
European Union intervene to a greater extent than they are authorised to do so by the Treaties.

32. Certain favourable solutions cannot of course be denied, such as the right of EU citizens to enter and stay 
in the territory of any Member State only on the basis of an identity card without the need for additional 
formalities or the right of immediate family members to join them under similar privileged conditions. 
These powers result from the Treaties and there is no basis for questioning them.

33. At the same time, however, in the activities of the EU there is a clear tendency to strengthen the position 
of the EU institutions, not so much in the interest of citizens, but in the interest of the structures of the or-
ganisation itself, which is the European Union. Examples of such actions are the legislation on the Frontex 
agency, which takes over more and more national powers in the field of border protection, as well as the 
still pending proposals to strengthen the powers of the European Asylum Support Office, which would 
completely take over the authority of states to decide on granting asylum to foreigners.
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34. It is worth mentioning the law-making jurisprudence of the Court of Justice of the EU, which – from the 
point of view of the Treaties – was to be the body responsible for the interpretation of EU law, and more 
and more often acts as a quasi-constitutional court, expressing its opinion on the legality of national laws 
of the Member States, and even imposing on these countries specific solutions in areas where the Union 
has no authority. An example of such case law is the Coman judgment, which extended matrimonial rights 
on freedom of movement between Member States to same-sex couples.

EU federalisation in the field of health policy, taking into account selected 
assumptions of the EU Action Programme in the field of health (‘EU Health Program’) 
for 2021–2027

35. Pursuant to the provisions of the Treaty on the Functioning of the European Union (TFEU), in all its acti-
vities the EU is required to respect the sovereignty of the Member States as regards the definition of their 
health policy and the organisation and delivery of health services and medical care; in this respect, the 
EU institutions are only authorized to support, supplement, and coordinate actions of the Member States. 

36. Since the 1980s, we can observe the involvement of the European Union in the promotion of “sexual 
and reproductive health and rights”. The interpretation of this concept developed by the World Health 
Organization (WHO) and adopted by the EU institutions mainly focuses on the issue of access to con-
traception and abortion. The EU consistently attempts to interfere in the health policies of the Member 
States in order to legalise abortion as an element of ‘sexual and reproductive rights’.

37. The ‘EU Health Programme’ adopted in the form of a regulation is based, among others, on the UN su-
stainable development goals and aims to introduce the concept of ‘sexual and reproductive rights’ into 
the legal orders of the Member States in the sense given by the WHO.

38. The harmonisation of pharmaceutical law is an exception to the principle of the exclusive authority of the 
Member States in organising national health services and medical care provided for by the provisions 
of the TFEU. However, also within this regulation, EU law provides for the possibility for the members 
of the community to sovereignly decide on the admissibility of selling contraceptives and abortifacients 
on their territory, which is additionally confirmed by the above-mentioned treaty principle.

Cui bono, or the role of the public interest in competition law and its consequences

39. The relinquishment of power by a Member State in favor of the European Union is not always an ap-
propriate solution, especially from the perspective of the possibility for the state to protect its „individual” 
(national) public interest.

40. On the basis of antitrust law, it is worth considering whether the solution may be to deprive the European 
Commission of the authority to conduct antitrust cases and transfer these powers to the exclusive domain 
of the Member States, with the simultaneous establishment of a cooperation mechanism between the 
Member States themselves.

41. The principle of subsidiarity does not establish a dualism such that: „power belongs either to a Member 
State or to the European Union”. It establishes a triplicity in the following form: „power belongs to a Mem-
ber State or to a group of Member States or, ultimately, to the European Union. Further federalisation of the 
European Union does not have to be connected only or mainly with the deprivation of autonomy from 
national states, but with a gradual increase in the scope of tasks and powers of the central organs. The 
recent introduction of the ‘Next Generation EU’ mechanism and its implementation by the reconstruction 
plans of individual EU countries can be seen as an example of this process.
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The ‘Next Generation EU’ mechanism and the threat of further federalisation

42. The value of the European Reconstruction Fund, adopted in December 2020 during the meeting of the 
Council of the European Union, is EUR 750 billion. Due to its scale and the fact that the main element 
of the fund is the debt mechanism, ‘Next Generation EU’ can be considered a unique programme in the 
history of the European Union and previously the European Economic Community. Formally, ‘Next Ge-
neration EU’ is a special fund which is not an element of the European Union budget but is related to it.

43. Further federalisation may be related, in particular, to the introduction of a uniform public-legal levy, which 
is the plastic tax, and of a completely new, digital levy. Among the levies introduced, it is also the most 
controversial one. The revenues to the EU budget from the ‘plastic tax’ are estimated at over EUR 5 billion 
a year. It is also worth noting that although the plastic fee is introduced with ‘Next Generation EU’, which 
is a programme with a specific time frame, the fee itself is unlimited in time. Thus, from the perspective 
of the threat of further federalisation, it should be assessed that the nation states took a great risk by 
agreeing to introduce this levy.

44. The introduction of the ‘Next Generation EU’ mechanism, especially in the part related to debt, may herald 
a significant change in the functioning of the European Union. In the future, there will certainly be other 
needs and temptations to incur new financial obligations common to all EU countries.

45. In the perspective of further federalisation of the European Union, the desired situation – the develop-
ment of which should be supported by the efforts of Polish lawmakers, politicians and diplomats – sho-
uld be considered the state in which Poland maintains a high level of transfers from the redistribution 
mechanism for as long as possible, while simultaneously, constantly and possibly dynamically increasing 
the benefits of the common market.
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Chapter I. Introduction – A Europe (as ever)  
of different speeds. Brexit as a contribution  
to reflection on European federalism

Filip Ludwin, PhD

I. 
On 1 February, 2020, the United Kingdom of Great Britain and Northern Ireland formally left the Eu-

ropean Union. As previously agreed, an 11-month transition period began1, during which negotiations were 
conducted on the contents of the agreement defining the future relationship between the United Kingdom 
and the EU. Negotiations were completed in December 2020 with the signing of a trade and cooperation 
agreement as well as an information security agreement between both parties. The agreements became 
provisionally valid (subject to approval by the European Parliament and the Council) on 1 January, 2021. On 
that day, the United Kingdom fully became a third party in relation to the European Union. The European 
Parliament gave its consent for concluding the agreement on 27 April, 2021, the Council – two days later2. 
Thus, the process of leaving Great Britain from the EU structures was finally confirmed and closed.

These events undoubtedly constitute an important historical turning point and mark a new chapter 
in the contemporary history of Europe. At the conclusion of the trade agreement negotiations, the Presi-
dent of the European Commission, Ursula von der Leyen, commented: “It was worth fighting for this deal 
because we now have a fair and balanced agreement with the UK, which will protect our European interests, 
ensure fair competition, and provide much needed predictability for our fishing communities. Finally, we 
can leave Brexit behind us and look to the future. Europe is now moving on3.” The exit from the structures 
of the European Union of such a serious, large and wealthy state as Great Britain is in its essence an unpre-
cedented event and prompts for serious and deep reflection on the current condition of the Union and 
the state of European integration. From the EU club of states there is a country with a stable democratic 
practice, a centuries-old tradition of freedom, a strong civil societ,y and a highly developed economy. The 
reason for Brexit4 was not the UK’s failure to meet the democratic standards set forth by the EU nor the 
country’s poor economic condition. The British society opted for leaving the European Union for the most 
part due to a lack of respect for certain basic principles of international coexistence. Brexit was not only 
not initiated by the EU authorities, but took place against their will. It is significant in this context that the 
European Parliament described Brexit as a ‘historic mistake’ in the resolution accompanying consent for 
the conclusion of a trade agreement with the United Kingdom5. Long-lasting, more than three-and-a-half 
years of negotiations with the United Kingdom, did not bring about a change in the attitude and position 
of the British government, which throughout this time consistently pursued the will of the public expressed 
in the referendum of 23 June, 2016, in which the majority of voters voted in favour of leaving the EU.

1 During this period, Great Britain remained a non-voting member of the EU. It participated in the common market and was obligated to pay a membership 
fee to the Community budget as well as to apply EU law on its territory.

2 EU-UK trade and cooperation agreement: Council adopts decision on conclusion (press release), https://www.consilium.europa.eu/en/press/press-re-
leases/2021/04/29/eu-uk-trade-and-cooperation-agreement-council-adopts-decision-on-conclusion /, accessed: 8 May, 2021.

3 European Commission, EU-UK Trade and Cooperation Agreement: protecting European interests, ensuring fair competition and further cooperation 
in areas of common interest, press release, https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_20_2531/IP_20_2531_EN.pdf, 
accessed: 29 April, 2021. 

4 The term ‘Brexit’ was introduced long before the start of the process of Great Britain leaving the EU. This term was first used by Peter Wilding in his blog 
post on the Euractiv online portal: Euractiv: P. Wilding, Stumbling towards the Brexit. Britain, a referendum and an ever-closer reckoning, https://blogactiv.
eu/blog/2012/05/15/stumbling-towards-the-brexit/, accessed: 29 April, 2021; M. Tempest, Oxford English Dictionary: The man who coined ‘Brexit’ first 
appeared on the EURACTIV blog, https://www.euractiv.com/section/uk-europe/news/oxford-english-dictionary-the-man-who-coined-brexit/, accessed: 
29 April, 2021.

5 Parliament formally approves EU-UK trade and cooperation agreement (press release), https://www.europarl.europa.eu/news/en/press-
room/20210423IPR02772/parliament-formally-approves-eu-uk-trade-and-cooperation-agreement, accessed: 30 April, 2020

https://www.consilium.europa.eu/en/press/press-releases/2021/04/29/eu-uk-trade-and-cooperation-agreement-council-adopts-decision-on-conclusion
https://www.consilium.europa.eu/en/press/press-releases/2021/04/29/eu-uk-trade-and-cooperation-agreement-council-adopts-decision-on-conclusion
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_20_2531/IP_20_2531_EN.pdf
https://blogactiv.eu/blog/2012/05/15/stumbling-towards-the-brexit/
https://blogactiv.eu/blog/2012/05/15/stumbling-towards-the-brexit/
https://www.euractiv.com/section/uk-europe/news/oxford-english-dictionary-the-man-who-coined-brexit/
https://www.europarl.europa.eu/news/en/press-room/20210423IPR02772/parliament-formally-approves-eu-uk-trade-and-cooperation-agreement
https://www.europarl.europa.eu/news/en/press-room/20210423IPR02772/parliament-formally-approves-eu-uk-trade-and-cooperation-agreement
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When analysing some press reports, expert comments or statements by politicians, one can someti-
mes get the impression that Brexit was a surprising, unpredictable event. It is often described as the result 
of impulsive and only temporary – perhaps even manipulated – attitutude of British society. and imperial, 
but already unjustified and outdated, national resentment – in a word, the product of irrational aspirations 
that managed to dominate the rationalism of cold political calculation. Of course, in some ways the UK’s 
exit from the European Union was surprising. Even at the beginning of the second decade of the 21st 
century, the question of the presence of the United Kingdom in the Union was not, after all, a significant 
topic in European debates. British pre-referendum polls showed a slight advantage of supporters voting 
to stay in the EU, and the 2016 referendum’s result was unexpected for both leave and remain supporters. 
For this reason, however, it cannot be argued that the decision to leave the Union was solely caused by 
an isolated manifestation of certain temporary civic feelings. After all, it was confirmed sometime after 
the referendum: first by the British Parliament accepting the referendum result and then by Britain itself. 
In the early parliamentary elections in 2019, which were won by the Conservative Party (calling for the 
completion of Brexit in their election campaign), the result gave the party an absolute majority in the 
House of Commons. On another note, the very fact that Conservative Party has had uninterrupted rule 
since 2010 indirectly confirms the relatively stable attitude of British citiznes towards leaving the EU. The 
steadily growing popularity of the main pro-Brexit political groups led by the well-known Eurosceptic 
politician Nigel Farage since 2013: first the UK Independence Party (UKIP), then the Brexit Party, which  
is confirmed especially by the results achieved by them in the elections to the Parliament European Union 
(in 2014 – 24 seats for UKIP; in 2019 – 29 seats for the Brexit Party).

On closer inspection, after analysing the history  
of Great Britain’s presence in the EU structures 
and considering the national identity of the British, 
Brexit does not seem to be an ill-considered and 
unjustified event. In fact, it is an understandable 
and logical result driven by various factors that 
made themselves known many years prior to the 
2016 referendum.

On closer inspection, after analysing the history of Great Britain’s presence in the EU structures 
and considering the national identity of the British, Brexit does not seem to be an ill-considered and 
unjustified event. In fact, it is an understandable and logical result driven by various factors that made 
themselves known many years prior to the 2016 referendum. All the more so, the whole issue requires 
careful reflection which – most likely due to the recently dominating news on the coronavirus pandemic, 
as well as the time proximity of Brexit itself – has not yet fully resonated in media and literature. Howe-
ver, the issue should be considered in the broadest possible context, taking into account the direction 
of European integration in recent years and the concept of European unification that has not been sup-
ported by the British. Consideration of these issues is important and necessary, as it may allow some 
conclusions of a more general nature to be drawn about the Union itself and how the pan-European 
unification process looks in reality. 



24 Collegium Intermarium | Report no. 2

II. 
The analysis should begin with a brief presentation of the specifics of accession and the participation 

of the United Kingdom in the continental political integration project. The path of Great Britain to the Eu-
ropean Communities – ECSC, EEC, and EURATOM (transformed into the European Union in 1993) – and 
its presence in them have never been free from tension and dissonance. What is significant is that imme-
diately after World War II, the United Kingdom distanced itself from the main unification processes taking 
place on the continent. It did not join (together with France, Germany, Italy, and the Benelux countries) the 
European Coal and Steel Community established in 1951 nor the European Economic Community and 
the European Atomic Energy Community in 1957. The British originally opted for a different option and 
followed the concept of Winston Churchill, presented in his 1930 article ‘The United States of Europe’6, 
according to which European integration should take place between the countries of continental Europe, 
without the participation of the United Kingdom, whose natural goal is the reconstruction of the unity of the 
Anglo-Saxon states. On the other hand, it is also not the case that the UK is not at all interested in finding 
some form of cooperation with other European countries. The only difference is in the perceptions of what 
form such cooperation should take. 

Great Britain advocated relatively weak and loose ties between states and, in response to the esta-
blishment of the EEC, inspired (even though the Scandinavian states are officially on the initiative) by the 
establishment of the European Free Trade Association (EFTA) in 1960, composed of what then included 
Austria, Portugal, Denmark, Sweden, Switzerland, and Norway7. EFTA is an organisation different from the 
continental communities; it is characterised by little ties between the Member States, emphasises economic 
cooperation, is limited to a free trade zone and does not plan for broad economic or political integration. In 
short, EFTA is an expression of a certain integrative minimalism assuming full respect for the independence 
and sovereignty of its members.

However, it soon turned out that the EFTA countries were developing more slowly than the EEC mem-
bers. The model of intergovernmental cooperation of EFTA turned out to be less attractive and over the 
years it lost the Community concept of integration implemented at that time. Of the seven EFTA founding 
countries, five would join the EEC. Currently, EFTA consists of only four countries: Switzerland, Norway, 
Iceland, and Liechtenstein, the last three of which work closely with the EU within the European Economic 
Area (EEA). All former members of the European Free Trade Association eventually joined the European 
Communities: Denmark, Ireland, and the United Kingdom in 1973, Portugal – 1986, Austria, Finland (EFTA 
member 1986–1994), Sweden –1995. 

The accession of the United Kingdom to the European Communities was not without difficulties, ho-
wever. In the 1960s it was blocked by France during the presidency of Charles de Gaulle, who was afraid 
of an increase in American influence on the continent due to the accession of Great Britain to the EEC. The 
British-American agreement concluded in Nassau in 1962 was supposed to confirm the close ties with the 
United States. Added to this were the efforts of France to play a leading role in continental politics at the 
time. Interestingly, despite these key differences, the intergovernmental formula of integration advocated 
by de Gaulle – the Europe of Homelands – certainly suited the British, who were reluctant to the concept 
of a supranational pan-European federation from the beginning. However, difficulties with joining the EEC 
turned out to be temporary and quickly passed with de Gaulle’s abdication. The accession of Great Britain 
took place in 1973, when the United Kingdom, Ireland, and Denmark became members of the EEC. The 
will to join the European Communities was confirmed by Britain back in 1975 in a referendum, in which 67% 
of voters were in favour of remaining in the Community organisation8. 

6 W. Churchill, United States of Europe, trans. P. Biskup, ‘Przegląd Europejski’, No. 2 (2012), pp. 122-143.

7 M. Janicka, EFTA, CEFTA – an attempt to compare two free trade zones, ‘Acta Universitatis Lawodsis. Oeconomica Folia’, No. 146 (1998), p. 143.

8 M. Musiał-Karg, Operacje Brexit. Brytyjskie referenda z 1975 i 2016 roku, „Acta Politica Polonica”, vol. 37, no. 3 (2016), p. 9.
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However, throughout the duration of Great  
Britain’s membership in the community structures, 
this country marked its distinctiveness, more 
than once distanced itself from the mainstream 
of integration on the continent and did not 
participate in some EU initiatives.

Throughout the period of Great Britain’s membership in the community structures, the country marked 
its distinctiveness; more than once it distanced itself from the mainstream of integration on the continent and 
did not participate in some EU initiatives. Quite soon after joining the Communities, the problem turned out 
to be the amount of the membership fee to the pan-European budget. Already in the 1980s, during the reign 
of Margaret Thatcher, a reduction in the premium was negotiated, known as the British rebate9. The rebate was 
justified by the relatively low use of Community funds allocated to agriculture by the United Kingdom. At that 
time, Great Britain did not accede to the Schengen Agreement of 1985 (abolition of border controls). Although 
the concept of ‘open borders’ was not initially a Community initiative originally, the Schengen Agreement was 
an international agreement not related to the EEC. This agreement and its associated acquis were incorpo-
rated into the body of EU law only under the 1997 Amsterdam Treaty10. Importantly, the Schengen area also 
includes countries that are not members of the Communities: Switzerland, Liechtenstein, Norway, and Iceland. 
The refusal to join the Schengen area confirmed the reluctance of the British to give up several significant 
state powers, in particular in the field of internal affairs, border regulations, and migration control. Thus, it is no 
coincidence that these issues would play a significant role in the campaign preceding the Brexit referendum. 

However, the 1991 Treaty on the European Union (the Maastricht Treaty) turned out to be a much bigger 
problem. The Treaty in the history of European integration is a landmark document and marks an important 
turning point in the history of the Communities. The treaty created the European Union, which would even-
tually replace the European Community. The areas of cooperation and integration have been significantly 
expanded. The institution of EU citizenship, common foreign and national security policy, and close coopera-
tion in the field of justice and home affairs was introduced. The road to a common currency has been paved, 
followed by the establishment of the European Central Bank and the European System of Central Banks. The 
adoption of the Treaty on European Union by the United Kingdom would most likely not have been possible 
if the Prime Minister at that time was the eurosceptic Margaret Thatcher. In her speech in Bruges in 1988, 
warned against European federalisation and plans to transform the EEC into a supranational centralised 
superstate11. The treaty was finally ratified under John Major, a politician also hailing from the Conservative 
Party, but more subdued in European affairs. For many members of the Conservative Party, however, the 
matter remained problematic – John Major encountered opposition in his party connected especially to the 
traditionalist faction Faith, Flag, and Family (Cornerstone Group) and Thatcherites. The treaty was also ac-
cepted without reservations – the United Kingdom obtained a significant exemption (opt-out clause) from the 
requirement to introduce the single currency.

9 The issue of the British rebate is a more complex issue and requires a separate study. It should be noted that the consequence of the reduction in the 
UK contribution was the need to cover the gap in the EU budget by other Member States. With time, some countries (Germany, Austria, the Nether-
lands, Sweden) obtained certain preferences in this respect and covered the gap to a lesser extent than originally assumed. This solution was known 
as ‘rebates on rebate’. See: A. D’Alfonso, The UK ‘rebate’ on the EU budget. An explanation of the abatement and other correction mechanism, https://
www.europarl.europa.eu/RegData/etudes/BRIE/2016/577973/EPRS_BRI(2016)577973_EN.pdf, accessed: 30 April, 2021.

10 A. Szachoń-Pszenny, Granice strefy Schengen a granice Unii Europejskiej – uwarunkowania normatywne, „Pogranicze. Polish Borderlands Stu-
dies”, vol. 6, no. 1 (2018), p. 52; Ministerstwo Spraw Wewnętrznych i Administracji, Schengen – informacje, https://archiwum.mswia.gov.pl/pl/aktual-
nosci/5087,Schengen-informacje.html, accessed: 30 April, 2021.

11 M. Thatcher, Speech to the College of Europe (‘The Bruges Speech’) – transcription, https://www.margaretthatcher.org/document/107332, accessed: 
2 May, 2021.

https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/577973/EPRS_BRI(2016)577973_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/577973/EPRS_BRI(2016)577973_EN.pdf
https://archiwum.mswia.gov.pl/pl/aktualnosci/5087,Schengen-informacje.html
https://archiwum.mswia.gov.pl/pl/aktualnosci/5087,Schengen-informacje.html
https://www.margaretthatcher.org/document/107332
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The British objections to the Maastricht Treaty – thus the objections to the direction of integration that the 
former Communities began to move with the entry into force of this law (1993) – largely influenced the public 
discourse on the issue of the United Kingdom’s continued presence in the EU. The replacement of the EEC 
by the European Union was not only a semantic issue, but a significant qualitative change in the integration 
paradigm. The transformation meant that interstate cooperation would no longer be limited to the spheres 
of economy and trade, but constitute a federal – or rather quasi-federal – supranational, pan-European po-
litical organism. After all, one cannot but speak of federalism when it comes to integration and close coope-
ration in areas such as foreign policy, justice, or home affairs (former second and third pillars of the Maastricht 
Treaty) – these areas constitute the core of each state’s sovereignty. When combined with the abandonment 
of one’s own national currency in favour of the common currency (thus limiting the role of the national central 
bank), the matter becomes all the more evident. And in the divergence between the United Kingdom and 
the Union’s authorities, in this spectrum of issues it is necessary to include the impulses that opened up 
the public debate on EU membership in the early 1990s. And it was not only about the division among the 
members of the Conservative Party, but also about the establishment in 1991, in response to the signing 
of the Maastricht Treaty, of the Eurosceptic Antifederal League, whose direct successor from 1993 would 
be the UK Independence Party (UKIP) – the party political, perhaps the strongest in recent years in favour 
of the withdrawal of the United Kingdom from the Union and the organisation of a referendum on this matter.

These events confirm that the Brexit process in the broad sense began many years before 2016 and that 
the decisive factor for it was the signing and entry into force of the Treaty on the European Union – a legal 
act of revolutionary importance. The community reality before the Maastricht Treaty, especially the EEC, was 
accepted by Great Britain, but integration after the Treaty, i.e. the EU, became problematic. Therefore, it was 
only a matter of time for the culmination of eurosceptic moods, additionally driven by the gaining momentum 
of the profederal integration course implemented in subsequent EU treaties, especially in the Lisbon Treaty 
of 2007. This was not changed – similar to the opt-out clause from the 1990s exempting from the requirement 
to introduce the euro currency – limiting the application in the United Kingdom, and also in Poland, of the 
EU Charter of Fundamental Rights – a legal act which, under the Treaty of Lisbon, entered the body of EU 
primary law (the reason for the rejection of the Charter by the British was the threat of imposing certain social 
standards in the field of labour law, which has traditionally been more liberal in the UK than on the continent).

The mere holding of a referendum on whether Great Britain would remain in or leave the EU was anno-
unced in 2013 by David Cameron, the then British Prime Minister. At the beginning of 2016, the date of the 
referendum was set – 23 June, 2016. In the vote, 51.89% of the voters, with a turnout of 72.2%, supported 
the withdrawal of the United Kingdom from EU structures. The leave option was supported mainly by the 
English, Welsh and Protestants from Ulster (Northern Ireland). Mainly the inhabitants of Gibraltar, London and 
the neighbouring counties, the Scots, and the Catholics from Northern Ireland (Ulster) voted to stay in the 
Union. The will to leave the EU was then confirmed by the British Parliament (as a result of the rulings of the 
High Court of England and Wales and then the Supreme Court in the Miller case, indicating the need for the 
consent of the British Parliament necessary for the government to proceed with the exit from the EU; that 
the consent of local legislatures was not required). The Brexit negotiation process with the EU authorities 
began on 29 March, 2017, with the delivery to the European Council of the official British government requ-
est under Article 50 of the Treaty on European Union, which sets out the procedure for leaving the Union 
by its Member States. The long, demanding, and tense negotiations ended with the conclusion of a Trade 
and Cooperation Agreement that defines the dimension and rules of cooperation between the UK and the 
European Union from 2021. 

What attracts particular attention when analysing Brexit is the great determination of the British authorities 
to implement the sovereign will expressed in the 2016 referendum, despite the possibility of serious national 
security or economic threats. The British were not discouraged and not dissuaded from the original idea by 
even such pessimistic scenarios such as the loss of importance of the City of London as an international finan-
cial centre, difficult internal relations with pro-European Scotland, or the border problem between Ireland and 
Northern Ireland. The Scottish and Irish issues, in particular, cannot be marginalised as they concern the very 
integrity of the United Kingdom. In 2014, two years before the Brexit referendum, an independence referen-
dum was held in Scotland to answer the question of whether the Scots intended to remain in the structures 
of the United Kingdom or declare independence. At that time, 55% of voters were against the creation of an 
independent Scottish state. It is not known how much this stance will remain in effect after Brexit, especially 
considering that almost two-thirds of Scots opposed the UK’s exit from the EU. Separatist sentiments may 
return and, additionally, they would now be caught in a much broader European context than in 2014. 



27Chapter I. Introduction – A Europe (as ever) of different speeds ...

The future of Northern Ireland is also not clear. During Brexit negotiations, one of the key issues was 
to prevent the emergence of a hard border and the introduction of border controls between Northern Ireland 
and the Republic of Ireland. This could formally amount to the United Kingdom’s exit from the EU common 
market. A hard line would contradict the 1998 Good Friday Agreement ending the brutal 30-year conflict 
in the region. Ultimately, under the Northern Ireland Protocol, there has been no border control between the 
two parts of the island of Ireland. The recent riots in Ulster and the dissatisfaction of its Brexit supporters may 
undermine the stability of the agreed solution. In this context, the English elite is accused of selfishness and 
failure to take into account the needs of Protestants from Northern Ireland, who were the main supporters 
of leaving the EU in this part of the United Kingdom. Tensions may escalate and this matter will undoubtedly 
pose a significant challenge to the British government in the post-Brexit period. However, despite all these 
threats and difficult negotiations with the EU – during which there were two early parliamentary elections 
in the UK (2017 and 2019) as well as the resignation of two British Prime Ministers (David Cameron and The-
resa May) – Brexit finally came into effect.

III. 
When discussing the specificity of the United Kingdom’s position in the Union, and then Brexit, it is worth 

mentioning the specific formula of EU membership that has been developed in the relations between EU 
bodies and Denmark. This formula largely indicates problems similar to the British ones with finding oneself 
in the EU reality. It also confirms that – depending on specific political needs – a different scope of partici-
pation in the unification project is possible. Denmark, like the UK, joined the EEC in 1973 and also distanced 
itself from the main continental integration trend. It emphased its individuality and reluctance to give up se-
veral basic powers that belong to a sovereign nation. It seems that the most important reason for this is the 
special attachment of the Danes to their independence. These sentiments are particularly conditioned by 
nineteenth-century historical eventsin the country – the separation of Norway and the loss of Schleswig and 
Holstein to Prussia12. These painful experiences, from the Danish perspective, developed a strong need for 
the defense of Danish statehood and national existence. Another important factor for this country is its close 
economic relationship with Sweden, which, like Denmark, has not adopted the common European currency.

Denmark, like the UK, joined the EEC in 1973 and 
also distanced itself from the main continental 
integration trend. It emphased its individuality and 
reluctance to give up several basic powers that 
belong to a sovereign nation.

Danish Euroscepticism made itself felt shortly after accession to the EEC thanks to Greenland, an auto-
nomous territory of Denmark since 1978. At the time when Denmark joined the Community, Greenland was 
not yet autonomous. It could not refuse to participate in the project in the same way as the Faroe Islands, 
which did not join the EEC and have been autonomous since 1948. For Greenland, the main problem with 
accession concerned fishing (the island’s dominant economic sector), and more specifically the unaccepta-
ble requirements of the EU’s agricultural policy in this regard. What is also important is the attachment and 
defence of the identity of the indigenous people of Greenland – the Inuit – who are ethnically distinct from 
the Danes from the Old Continent. In the Danish accession referendum on 23 February, 1982, the majority 
of Greenlandic residents (around 70%) voted against integration. Immediately after gaining internal autonomy 
in 1978, the Greenlandic authorities made efforts to leave the EEC, which ultimately happened in 1985. Ho-
wever, as in the case of the UK, the Greenlandic withdrawal from the Communities did not mean a complete 

12 B. Czepil, Denmark’s European policy, ‘ETE Working Paper’, vol. 3, no. 1 (2017), p. 4.
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break in cooperation with the organs of the European organisation. As a consequence, a specific formula 
of cooperation with Greenland was developed, a formula limited to the implementation of only some EU 
policies and only to a certain extent. Greenland has been included in the group of overseas countries and 
territories of the European Union (OCTs), which cooperate with the Union on separate and appropriate terms13. 

As for the main, European, part of Danish society, 
it does not support leaving the EU structures but, 
importantly, social acceptance of EU membership 
in Denmark takes place under certain conditions, 
which were clearly expressed during the 
discussions on the Treaty on European Union ,  
in the early 90s of the last century.

As for the main, European, part of Danish society, it does not support leaving the EU structures but, 
importantly, social acceptance of EU membership in Denmark takes place under certain conditions, which 
were clearly expressed during the discussions on the Treaty on European Union , in the early 90s of the last 
century. This treaty, similarly to the United Kingdom, caused a considerable wave of resistance and opposition 
in Denmark, as evidenced by the referendum on 2 June, 1992, in which 50.7% of Danes voting did not agree 
to its ratification. The Treaty of Maastricht was eventually signed by the Danish side, but on condition that 
Denmark was excluded from such areas of integration as the monetary union, security and defence policy, 
police and judicial cooperation, and civil matters (the Danish exception)14. In short: Denmark accepted the 
Treaty, but without relinquishing key state powers and attributes of sovereignty, primarily in the field of home 
affairs and justice. The attitude of the Danes on this issue is clear and stable – it was further confirmed in the 
referendum of 2015, when it was established that the process of integration in this matter would remain out-
side the country15. At this point, of course, it is not about an exhaustive overview of the Danish integration 
path, but only a mention that the case of Denmark shows that within the EU itself it is possible to develop 
a separate and specific model of integration, different from the mainstream.

IV. 
Finally, let us return to Great Britain, and more specifically to 2013. British Prime Minister David Came-

ron, in his speech at the London headquarters of the Bloomberg agency (the Bloomberg Speech), publicly 
expressed the need for the British public to comment on the United Kingdom’s continued presence in the 
EU16. Although Cameron was generally a Eurosceptic, he was not an advocate of leaving the EU; however, he 
pointed to the need for its reform. He observed that the Lisbon Treaty was in fact a slightly modified version 
of the Constitution for Europe – a draft rejected in referendums in France and the Netherlands in 2005. By 
promising to hold a referendum on EU membership, Cameron wanted to ensure his party won in the upcoming 

13 Szerzej: T. Brańka, Status terytorium zamorskiego Wspólnot Europejskich na przykładzie Grenlandii, „Rocznik Integracji Europejskiej”, no. 1 (2007), pp. 
251-266. 

14 Duńczycy nie będą wyjątkowi?, https://www.euractiv.pl/section/polityka-wewnetrzna/news/dunczycy-nie-beda-wyjatkowi/, accessed: 12 May, 2021.

15 Duńczycy odwracają się od UE. „Dania jest częścią Europy”, https://www.dw.com/pl/du%C5%84czycy-odwracaj%C4%85-si%C4%99-od-ue-dania-je-
st-cz%C4%99%C5%9Bci%C4%85-europy/a-18895962, accessed: 12 May, 2021.

16 D. Cameron, EU speech at Bloomberg (transcription), https://www.gov.uk/government/speeches/eu-speech-at-bloomberg, accessed: 30 April, 2021.

https://www.euractiv.pl/section/polityka-wewnetrzna/news/dunczycy-nie-beda-wyjatkowi/
https://www.dw.com/pl/du%C5%84czycy-odwracaj%C4%85-si%C4%99-od-ue-dania-jest-cz%C4%99%C5%9Bci%C4%85-europy/a-18895962
https://www.dw.com/pl/du%C5%84czycy-odwracaj%C4%85-si%C4%99-od-ue-dania-jest-cz%C4%99%C5%9Bci%C4%85-europy/a-18895962
https://www.gov.uk/government/speeches/eu-speech-at-bloomberg
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elections in 2015. He seeked to minimise the increasing support for the pro-Brexit UKIP and, at the same 
time, open the space for a discussion on the reform of the Union.17

In the beginning, it was not about leaving the EU, but about provoking a discussion on what the European 
Union should be like and opening the way to its reform. The discussion focused on creating a political or-
ganism in which various Member States and their societies could successfully find themselves. It was about 
a multi-speed Europe but not in the context that has been adopted in the media today, i.e. in order to dif-
ferentiate between better and worse members. The pejorative meaning of “mutli-speed” is rightly rejected 
in Cameron’s speech. However, it does not change the fact that the concept of integration and cooperation 
in a varying degree among Member States should still be thoroughly explored and considered as the desired 
state of affairs. Talking about a Europe of different speeds should be a response to the varying goals, policies, 
and needs of individual Member States. European countries must work together to secure peace in Europe 
and cope with the challenges of a globalised world. This seems obvious and is widely understood by all Eu-
ropeans. The only question is what form should pan-European cooperation take. In fact, this is exactly what 
the discussions on the future of Europe are all about, and this is also where the various political interests 
of the countries of the Old Continent collide. It is not about isolating ourselves, recreating old divisions and 
animosities, and not integrating at all, but about how to build pan-European cooperation. 

European countries must work together to secure 
peace in Europe and cope with the challenges of  
a globalised world. This seems obvious and is 
widely understood by all Europeans. The only 
question is what form should pan-European 
cooperation take.

The 2016 Brexit referendum highlighted a deep need for a new answer to this question; It by no means 
meant a xenophobic closure to continental interstate cooperation as such. Evidence of this is both the past 
initiation by Great Britain of the establishment of the European Free Trade Association in 1960, the later accep-
tance of the common market model within the EEC (confirmed by Margaret Thatcher, for example in a speech 
in Bruges), the intentions of David Cameron, who announced the referendum, and last but not least the final 
UK-EU trade and cooperation agreement post Brexit. This avant-garde and unprecedented agreement does 
not only mean the establishment of a free trade zone, but also goes far beyond it and also concerns the pre-
servation of cooperation in many important areas, such as the coordination of social security, environmental 
protection, transport, fisheries and the security of citizens (police and judicial cooperation in criminal matters). 
Indeed, from 1 February, 2020, Great Britain is a third country from the Union’s perspective, but still remaining 
in some important economic and political relationship with it. In other words, one of the existing Member 
States has left the EU, but this does not mean breaking cooperation between them, but only – or perhaps 
as much as – its significant reformulation.

In fact, the developed trade agreement between the United Kingdom and the Union complements the 
previously known models of EU cooperation with third countries. Even before the end of the British-EU 
negotiations, experts from the Polish Institute of International Affairs mentioned four such models: the Nor-
wegian, Swiss, Turkish, and Canadian18. These models vary in the degree of cooperation and participation 

17 Wokół Brexitu: realia i fantazje (wywiad), przeł. F. Biały, „Przegląd Polityczny” no. 155 (2019), http://przegladpolityczny.pl/wokol-brexitu-realia-i-fanta-
zje-pp-155-2019/, accessed: 30 April, 2021.

18 K. Borońska-Hryniewiecka, E. Kaca, S. Płóciennik, P. Toporowski, Relacje Unia Europejska – Wielka Brytania po ewentualnym brexicie. Stanowiska 
Niemiec, Francji, Włoch, Hiszpanii i Polski, (Ed.) K. Borońska-Hryniewiecka, S. Płóciennik, Warszawa 2016, pp. 19-22.

http://przegladpolityczny.pl/wokol-brexitu-realia-i-fantazje-pp-155-2019/
http://przegladpolityczny.pl/wokol-brexitu-realia-i-fantazje-pp-155-2019/
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in EU policies, ranging from the most advanced to the least advanced. The Norwegian model focuses on the 
participation of a third country in the EU common market (with some exceptions, mainly concerning fisheries 
and agriculture) and the application of the principles of the free movement of goods, people, services and 
capital, without participating in the customs union. The Swiss model is a mixed system combining elements 
of a free trade zone and a common market, based on a series of bilateral agreements regulating the details 
of cooperation between the parties. There are many exceptions and separate regulations, and they depend 
on the specific matter. The Turkish model is based on belonging to the customs union and respecting EU 
requirements to the extent of Turkey’s participation in the common market. The Canadian model is the most 
loose form of cooperation and involves the signing of the Comprehensive Economic and Trade Agreement 
(CETA) allowing free trade in agreed areas. These models are now joined by an innovative and avant-garde 
British model, and time will tell if this concept of cooperation will be mutually beneficial to the community 
across Europe. 

Taking into account the specific situation of Denmark among EU Member States, together with the 
unique form of EU cooperation with Greenland, we can obtain a full picture of the complex and diverse forms 
of European integration. They do not constitute a new phenomenon, but a normal state of affairs that has 
accompanied European history since the middle of the last century. To sum up, the development of so many 
different forms of cooperation over the years is in itself a very great achievement and proof of respect for 
the differences that exist between European countries. It seems as if it would be a waste to squander this 
rich body of wealth in the uniformity of a federal superstate. Europe has always been a Europe of different 
speeds and this has contributed to its greatness. It is a pity that Brexit has not yet translated into a really lively 
and advanced pan-European discussion on the reform of the EU, its place in the world, and the place of the 
Member States within it.
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Chapter II. The principle of subsidiarity and the 
problem of ‘legislative inflation’ in the legal order  
of the European Union

Konrad Dyda

The evolution that the European Union has undergone in recent years – and is still going through – started 
with the establishment of the European Communities of a strictly economic nature and led to the establish-
ment of the European Union. The latter, especially since the adoption of the Treaty of Lisbon, is expanding its 
scope of activities, which today seems to reach far beyond the originally assumed goals. At the same time, 
the statements of politicians and proposed directions of further development of the European Union raise 
questions as to the legitimacy of further transitions of this international organisation. The evolution of an or-
ganisation over many years is a natural phenomemon. However, a transformation of what was to be originally 
a community of cooperation into a federation, or at least a body of much stricter integration, where community 
authorities assume further powers at the expense of Member States, is of particular concern. Meanwhile, one 
of the foundations of the legal order of the European Union is – first derived from the jurisprudence of the 
Court in Luxembourg, and then directly expressed in the Maastricht Treaty – the principle of subsidiarity. 
This principle constitues the basis for the power to make decisions by authorities closest to the citizens. The 
purpose of this chapter is to analyse the meaning and scope of the subsidiarity principle and indicate the 
main result of its inappropriate application – the phenomenon of ‘legislative inflation’.

2.1. The scope of the subsidiarity principle
The last part of the preamble to the Constitution of the Republic of Poland explicitly sets out the values 

underlying the binding constitution: respect for freedom and justice, cooperation between the authorities, social 
dialogue, and the principle of subsidiarity. These norms set the framework for the application of the Constitution 
and the foundations of law in the Republic of Poland. In the jurisprudence of the Constitutional Tribunal, the 
principle of subsidiarity, in reference to the preamble and provisions of the Constitution, is related to the principle 
of self-government and means ‘actions at the supra-local level, if such a solution turns out to be better and more 
effective than the actions of the community bodies at the basic level’1. This thesis does not differ from the general 
understanding of the principle of subsidiarity – incidentally derived from Catholic social teaching – which under 
European Union law is one of the fundamental principles of the Community legal order.

In the teachings of the Church, the basis for the development of the theoretical concept of the principal 
of subsidiarity was provided by Pope Leo XIII in his epochal encyclical Rerum novarum. This encyclical, like 
Catholic social teaching in general, was created in a specific historical context. During the nineteenth century, 
one of the consequences of the enormous social and economic changes related to the industrial revolution 
was the impoverishment of many social classes. This especially affected the working class, which in turn gave 
rise to the development of socialist doctrines. Thus, it was proposed and propagated that the appropriate 
solution to the new problems is the limitation (or even liquidation) of private property in favour of common 
property, centrally managed by a state with broad powers. In this perspective, Pope Leo XIII underscored 
the necessity of limiting the activity of the state to the care for the common good and providing individu-
als and their associations with guarantees for freedom. Hence, the activity of state organs should concern 
those spheres where man is unable to achieve the desired goals on his own. The teachings of Leo XIII were 
developed by successive popes including, in particular, Pius XI, John XXIII, and John Paul II, who raised the 
need to solve emerging social problems within structures closest to individual units2. 

1 Judgment of the Constitutional Tribunal of 8 April, 2009, file ref. no. K 37/06.

2 See K. Łuczka, Zasada pomocniczości jako fundament nowoczesnego państwa, „Resovia Sacra. Studia Teologiczno-Filozoficzne Diecezji Rzeszowskiej”, 
13 (2006), pp. 312-316; A. Zygmunt, Zasada pomocniczości jako fundament nowoczesnego państwa, „Resovia Sacra. Studia Teologiczno-Filozoficzne 
Diecezji Rzeszowskiej, 9 (2012), pp. 355-361; G. Dutkiewicz, Samorząd terytorialny w kontekście zasady pomocniczości w nauczaniu społecznym 
Kościoła katolickiego, „Przegląd Religioznawczy”, 3 (2019), pp. 152-159.
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In the teaching of the Church, the basis for the 
development of the theoretical concept of the 
principle of subsidiarity was provided by Pope Leo 
XIII in his epochal encyclical Rerum novarum.

A summary of this development is the definition of the principle of subsidiarity contained in the Cate-
chism of the Catholic Church, according to which ‘a community of a higher order should not interfere in the 
internal life of a community of a lower order, depriving the latter of its functions, but rather should support 
it in case of need and help to co-ordinate its activity with the activities of the rest of society, always with 
a view to the common good’3.

In the realities of EU law, the principle of subsidiarity boils down to the statement that in the European 
Union decisions should be made primarily at the level closest to citizens – i.e. in this case at the level of the 
Member States – assuming that the EU powers should concern only those issues which would be more 
effectively implemented at the community level4. Hence, the principle of subsidiarity in the realities of the 
functioning of the European Union has both political and a legal value, setting the basic measure for as-
sessing the legality of the actions of EU bodies5.

2.2. The principle of subsidiarity in the law  
of the European Union

The principle of subsidiarity – and the closely related principle of proportionality – is expressed in Article 
5 of the Treaty on European Union, which is the equivalent of Article 5 of the Maastricht Treaty. According 
to this editorial unit of the TEU, the limits of Union powers are determined by the conferral principle (Article 5, 
section1), according to which the Union acts only within the limits of the powers conferred on it by the Mem-
ber States, in the Treaties to achieve the objectives set out therein. Any power not conferred on the Union 
by the Treaties rests with the Member States (Article 5, section 2). According to Article 5 section 3, in areas 
which do not fall within its exclusive competence, the Union shall act only if and in so far as the objectives 
of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at 
regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better 
achieved at Union level. The institutions of the Union shall apply the principle of subsidiarity as laid down 
in the Protocol on the application of the principles of subsidiarity and proportionality (Article 5, section 4). 

This protocol, constituting Annex 2 to the Treaty on European Union, requires that each institution com-
plies with the principles of subsidiarity and proportionality (Article 1), the purpose of which – according to the 
preamble to this act – is ‘to ensure that decisions are taken as closely as possible to the citizens of the Union’. 
These requirements are dealt with in detail in the EU legislative procedure. Before proposing a legislative 
act, the Commission is required to conduct ‘wide-ranging consultations’ aimed, where appropriate, to take 
into account the regional and local dimension of the envisaged actions. The requirement to consult may be 
waived only in cases of special urgency, however the decision should then be justified (Article 2). It is worth 
noting that analogous rules apply to legislative initiatives by a group of Member States and the European 
Parliament, requests from the Court of Justice of the European Union (CJEU) and the European Investment 
Bank, and recommendations from the European Central Bank (Article 3).

3 Katechizm Kościoła Katolickiego, ed. Polish Poznań 1994, nos. 1894, 1883.

4 C. Zanghi, Instituzioni di diritto dell’Unione Europea, Torino 1997, p. 42.

5 See R. Condorelli, Il principio di sussidiarietà nella costituzione europea, Catania 2005, pp. 19-21.
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In areas which do not fall within its exclusive 
competence, the Union should act only if and only 
to the extent that the objectives of the intended 
action cannot be sufficiently achieved by the 
Member States, both at a central, regional and 
local level, and where it can be better achieved 
at a Union level due to the scale or effects of the 
proposed action.

Pursuant to Article 5 of the Protocol in question, draft legislative acts are obligatorily justified with regard 
to their compliance with the principle of subsidiarity. This provision clearly indicates that the explanatory 
memorandum must provide details enabling the appraisal of compliance with the principles of subsidiarity and 
proportionality. At the same time, claims that the Union’s objective can be better achieved at a Union level 
shall be substantiated on the basis of qualitative and, where possible, quantitative indicators. Furthermore, 
draft legislative acts must take into account the need to minimise any financial or administrative burden 
on the Union, national governments, regional or local authorities, economic operators and citizens, and 
that such burdens must be proportionate to the intended purpose.

Therefore, the proposed legal act is always assessed – in terms of compliance with the principle of sub-
sidiarity – in terms of its substantive, formal, and legal aspects. In the first scope, it is examined whether the 
entities that are to issue the act as close to the citizens as possible. Of course, first of all, these should be local 
or regional units, then state bodies. Only when their activity turns out to be insufficient, the European Union 
may intervene – except in the areas where it has exclusive jurisdiction. In addition, the act subject to control 
under the formal and legal aspect should, on the one hand, ensure the effectiveness and efficiency of the 
action taken and, on the other hand, interfere with the law of the Member State as little as possible. In practice, 
this means the primacy of issuing directives over regulations6. It should be remembered that the difference 
between these types of normative acts constituting the sources of European Union law is qualitative – while 
the directive defines only objectives, leaving the competent authorities of the Member State the freedom 
to choose the means to implement them, the regulation is directly binding. Therefore, there is no doubt that 
from the point of view of the need to maintain the principle of subsidiarity of the European Union, it is the 
directives that should become fundamental acts of EU law. Unfortunately, EU legislation does not provide 
for appropriate instruments that could be used to enforce the primacy of a directive over a regulation from 
the legislative bodies of the European Union. However, this does not change the fact that the observance 
of the principle of subsidiarity itself is not subject to specific procedures.

Apart from the necessity to include in draft normative acts consideration for the subsidiarity principle, 
Protocol No. 2 to the Treaty indicates certain procedures aimed at securing its application. According to Ar-
ticle 6 of the Protocol, any national Parliament or any chamber of a national Parliament may, within eight 
weeks from the date of transmission of a draft legislative act, in the official languages of the Union, send 
to the Presidents of the European Parliament, the Council and the Commission a reasoned opinion stating 
why it considers that the draft in question does not comply with the principle of subsidiarity. Indeed, under 
this act, the scope of cooperation between the European Parliament and national parliaments was signifi-
cantly expanded, but in practice individual parliaments of the Member States show different levels of activity 
in cooperation with the European Parliament. For example, as reported by R. Czarski, by the end of 2017 the 

6 Prawo instytucjonalne Unii Europejskiej w zarysie, ed. A. Kuś, Lublin 2012, pp. 115-116.
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Swedish Riksdag had adopted 59 reasoned opinions, the largest number of such interventions by national 
parliaments7.

At the same time, it is for the national parliament or chamber of the national parliament to consult, where 
appropriate, regional parliaments with legislative powers. Conversely, in cases where the draft legislative 
act originates from a group of Member States, the President of the Council shall forward the opinion to the 
governments of those Member States. Where the project promoter is the European Court of Justice, the Eu-
ropean Central Bank or the European Investment Bank, the President of the Council shall forward the opinion 
to the institution or body concerned. The protocol also lays down a procedure to be followed when ‘reasoned 
opinions are issued as to the non-compliance of a draft legislative act with the principle of subsidiarity’. If they 
represent at least one third of the votes allocated to the national parliaments, the draft shall be re-examined, 
unless the draft concerns the topic of freedom, security and justice, submitted pursuant to Article 76 of the 
Treaty on the Functioning of the European Union. In that case, the threshold is one-fourth. In any case, after 
re-examination, project promoters may decide to maintain, amend or withdraw the project. However, this 
decision requires justification (Article 7, section 2). 

Notwithstanding the above, under the ordinary legislative procedure, if the reasoned opinions represent 
at least a simple majority of the votes allocated to national parliaments, the proposal also has to be revie-
wed by the European Commission. Again, once this has been done, the Commission may decide to maintain, 
amend or withdraw the application. However, when a decision is taken to maintain a proposal, it must be 
shown that it complies with the principle of subsidiarity (Art. 7, section 3).

The EU legislator provided for the possibility  
of lodging a complaint to the Court of Justice of the 
European Union, regarding the infringement  
of the subsidiarity principle by a legislative act.

Moreover, the EU legislator provided for the possibility of lodging a complaint to the Court of Justice 
of the European Union regarding the infringement of the subsidiarity principle by a legislative act. The 
right to lodge such a complaint is vested in the Member State and the Committee of the Regions, but only 
in the scope of legislative acts for the adoption of which the Treaty on the Functioning of the European Union 
requires its consultation (Article 8). At the same time, it should be remembered that the European Court 
of Justice has never declared a normative act invalid because of its inconsistency with the proportionality 
principle, and its case law relating directly to this issue covers only a dozen cases8.

2.3. The interpretation of the subsidiarity principle in the 
jurisprudence of the Court of Justice of the EU

The principles of subsidiarity and proportionality have been the subject of the jurisprudence of the Court 
of Justice of the European Union on many occasions. In this context, it is worth noting that in the jurisprudence 
of the Court of Justice, the principles discussed here were formulated before their codification in the Treaties. 
The doctrine indicates that their positivisation was a manifestation of the Member States’ efforts to protect 

7 R. Czarski, Współpraca parlamentów narodowych z Parlamentem Europejskim w zakresie tworzenia prawa, „Przegląd Sejmowy”, 2(2019), pp. 39-51. 

8 W. Gagatek, Polityczne i prawne znaczenie zasady pomocniczości w UE (po 20 latach od wejścia w życie Traktatu z Maastricht), „Europejski Przegląd 
Sądowy”, 11(2013), p. 34.
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themselves against excessive activism of Community bodies9. In this context, it should be remembered that 
the European Union acts only within the limits of the powers conferred on it by the Member States in the 
Treaties, in order to achieve the objectives set out therein. At the same time, all powers not conferred on the 
Union by the Treaties belong to the Member States (Article 5, section 2 TEU).

Only when pointing to a problem that is essentially outside the scope of the considerations in question, 
it should be noted that in accordance with the jurisprudence of the CJEU, in order to determine whether a gi-
ven act is proportionate, a test should be carried out consisting of answers to three questions: [1] it provides for 
the achievement of a given objective, are appropriate to its weight, [2] whether these measures are necessary 
to achieve the intended purpose, [3] whether the measures adopted do not exceed what is appropriate and 
necessary to achieve the objective10. For this reason, the bodies of the European Union have no right to take 
imperative actions beyond the need, and at the same time are obliged to always choose the measures least 
interfering with the freedom of action of the individual and the Member State. 

It is worth emphasising in this context that the CJEU interprets the principles of subsidiarity and propor-
tionality through the prism of Protocol No. 2, which it defines as ‘concretising’ Article 5 of the Treaty. Despite 
this, the CJEU stated in its jurisprudence that a direct reference to the principle of subsidiarity is not necessary 
to justify a given normative act, and it is sufficient to meet the requirements of the Protocol to explain in its 
preamble why a given objective can be better achieved at the level of EU legislation11. 

The CJEU stated in its jurisprudence that a direct 
reference to the principle of subsidiarity is not necessary 
to justify a given normative act, and it is sufficient to meet 
the requirements of the Protocol to explain in its preamble 
why a given objective can be better achieved at the level 
of EU legislation.

Analysing the rulings directly relating to the interpretation of the subsidiarity principle, it can be concluded 
that the CJEU leaves to the EU authorities a considerable scope of freedom in the application of this principle. 
At the same time, in order to demonstrate that in the reality of a particular case – and yet the interpretation 
of the Court’s interpretation in Luxembourg is not abstract – it is of key importance to analyse the arguments 
presented by the parties in favour of a possible excess of rights resulting from the subsidiary nature of the 
European Union towards the Member States and the scope of issues covered by the contested act. The 
Tribunal, however, consistently argues that the EU legislator has a broad scope of authority in making po-
litical, economic and social decisions, albeit limited by the provisions of the Treaties. Hence, from the point 
of view of the content of the subsidiarity principle, an adopted measure is unlawful only when it is actually 
inappropriate in relation to the assumed objective12. 

9 J. Maliszewska-Nienartowicz, Rozwój zasady proporcjonalności w europejskim prawie wspólnotowym, „Studia Europejskie”, 1(2006), p. 66. 

10 Judgment of the Court (First Chamber) dated 23 February, 1983 regarding Fromançais SA przeciwko Fonds d’orientation et de régularisation des 
marchés agricoles (FORMA), case no. 66/82; judgment of the Court (Second Chamber) dated 17 May 1984 regarding Denkavit Nederland BV przeciwko 
Hoofdproduktschap voor Akkerbouwprodukten, case no. 15/83. 

11 Judgment of the Court of Justice of the European Union of 12 May, 2011, Grand Duchy of Luxembourg v. Slovak Republic, case no. C-176/09, paragraph 
76; judgment of the Court of Justice of the European Union of 8 June, 2010 in the case of Vodafone Ltd and others v Secretary of State for Business, 
Enterprise and Regulatory Reform, case no. C-58/08, paragraph 51.
Judgment of the Court of Justice of the European Union of 22 May, 2003 in the case of the Commission of the European Communities v Federal Republic 
of Germany, case no. C-103/01, point 47; judgment of the Court of Justice of the European Union of 9 October 2001 in the case of the Kingdom of the 
Netherlands v European Parliament and Council, case no. C-377/98, paragraph 32.

12 Judgment of the Court of Justice of the European Union of 17 June, 2010, in the case of the Queen v Secretary of State for Health, ex parte British 
American Tobacco (Investments) Ltd and Imperial Tobacco Ltd., case no. C-491/01, paragraph 123; judgment of the Court of Justice of the European 
Union of 12 November, 1996, United Kingdom v Council, case no. C 84/94, paragraph 58; judgment of the Court of Justice of the European Union of 13 
May, 1997 in the case of Germany v. Parliament and Council, case no. C 233/94, paragraphs 55, 56.
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In any case, the principle of subsidiarity in EU law has two functions: on the one hand, it specifies the 
scope of powers of individual European Union bodies and, on the other hand, it regulates the exercise 
of these powers. Taking into account the functional interpretation of the Treaty, it can be concluded without 
doubt that the subsidiarity principle requires the strict interpretation of all rules of jurisdiction under which the 
Member States have delegated their powers to the Union13. At the same time, the most effective way of con-
trolling European Union bodies in terms of their compliance with the rule of law seems to be political activity. 
In its jurisprudence in the scope of the matter at hand, the EU Tribunal confines itself primarily to the stage 
of formal control, which results in the fact that even a very cursory reference to the subsidiarity principle is 
sufficient to preserve it. Unfortunately, these kind of optics do not allow for real judicial control of compliance 
by EU bodies with the principle of subsidiarity. Meanwhile, failure to respect the content resulting from the 
principle of subsidiarity of the European Union leads to many unfavourable phenomena, both for the Com-
munity and its Member States, including in particular legislative inflation.

2.4. Consequences of non-compliance with the principle 
of subsidiarity: the problem of EU ‘legislative inflation’

For several decades, many countries in Europe and the world – both belonging to the culture of case 
law and statutory law – have been carrying out research on the effects of excessive positivisation of the law, 
sometimes referred to as its ‘inflation’14. This phenomenon has been noticed and negatively assessed not 
only by the European Union, but also by the Organization for Economic Cooperation and Development and 
the World Bank15. More than a dozen years ago, these institutions recommended changes, especially in the 
law-making policy, aimed at ensuring its stability, predictability, and transparency, recognising these features 
as the foundation of the rule of law and a means to ensure economic prosperity.

13 Por. G. Arrigo, Principio di sussidiarietà e politica socjale nell’Unione Europea, w: G. Arrigo, A. D’Andrea, B. Sitzia, T. Treu, Principio di sussidiarietà. 
Europa, Stato socjale, Mialno 2003, pp. 6-10.

14 S. Eng, Legislative Inflation and the Quality of Law, in: Legisprudence: A New Theoretical Approach to Legislation, ed. L. C. Wintgens, Oxford 2002, pp. 
65-79. 

15 See European Commission, ABRplus study. Final report, Brussel 2015, https://ec.europa.eu/info/files/abrplus-study-final-report_en (accessed: 
06.04.2021). 

Table 2.1. The number of acts of EU law issued in the years 2004–2020.

Year
Adopted acts – Basic / amending

Legislative acts 
(ordinary procedure)

Other  
legislative acts

Non-legislative 
acts

Executive acts Other acts

2004 59/34 259/246 0/0 0/0 876/630

2005 23/28 170/185 0/0 0/0 843/627

2006 82/19 205/225 0/0 0/0 975/637

2007 35/18 220/182 0/0 0/0 1023/533

2008 58/63 215/185 0/0 0/0 982/450

2009 106/41 232/141 0/0 5/5 837/432

2010 34/23 241/74 4/0 31/16 902/370

2011 44/33 272/97 3/3 400/321 713/183

2012 41/28 271/96 27/11 414/351 494/133

2013 77/37 256/107 27/29 589/313 491/137

2014 107/40 359/104 87/45 544/310 550/138

2015 25/35 276/105 47/52 547/327 484/130

2016 37/35 296/105 85/42 504/331 479/114

https://ec.europa.eu/info/files/abrplus-study-final-report_en
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2017 27/46 254/109 48/85 511/396 517/114

2018 29/44 259/109 39/77 435/431 503/98

2019 75/51 325/76 75/80 521/344 435/89

2020 31/32 276/108 34/98 583/390 430/76

Source: Legislation statistics (https://eur-lex.europa.eu/statistics/2021/legislative-acts-statistics.html).

16 See G. Nicoletti, S. Scarpetta, Regulation, Productivity and Growth: OECD Evidence, Policy Research Working Paper Series 2944, The World Bank.
See e.g. N. Nitsch, L’inflation juridique et ses consequences, “Archives de Philosophie du Droit”, 27 (1982), pp. 161-179; S. Zawadzki, Inflacja prawa oraz 
problemy podnoszenia jego jakości, „Studia Prawnicze”, 2-3 (1989), pp. 347-364; H. Schäffer, Evaluation and Assessment of Legal Effects Procedures: 
Towards a More Rational and Responsible Lawmaking Process, ‘Statute Law Review’, 2 (2001), pp. 132-153; R. Alexy, The Reasonableness of the Law, 
in Reasonableness and Law. Law and Philosophy Library, vol 86, edited by G. Bongiovanni, G. Sartor, C. Valentini, Berlin 2009, pp. 5-15; D. Ṧulmane, 
‘Legislative Inflation’ – An analysis of the Phenomenon in Contemporary Legal Discourse, ‘Baltic Journal of Law & Politics’, 2 (2011), pp. 80-101. 
Mandelkern Group on Better Regulation. Final Report, https://www.google.com/search?client=firefox-b-d&q=Mandelkern+Group+on+Better+Regula-
tion+Final+Report (accessed 05.04.2021), p. 70.

The essence of the phenomenon of excessive positivisation and ‘legislative inflation’ is the decline in the 
quality of legal provisions, their multiplication and an attempt to ensure legal security and certainty through the 
legal positivisation of most phenomena of social life. At the same time, the authors agree that no means of solving 
this problem has been developed to date. However, it is certainly not the mere proposal to reduce the number 
of normative acts. The real reason for this state of affairs is the erroneous assumption that only by heavy regulation 
of various aspects of social it is possible to guarantee the predictability of decisions made by law enforcement 
bodies, and thus guarantee legal certainty. In the subject literature, it is generally assumed that the phenomenon 
of ‘legislative inflation’ is common in all European countries – both in the culture of statutory and precedent law 
– and at the same time constituting one of the greatest problems of contemporary law, violating its fundamental 
functions and constituting a basic barrier for the implementation of the rule of law16, which in turn significantly im-
pedes the enjoyment of human rights and freedoms. There is no doubt that complicated and frequently changing 
regulations, also in procedural matters, may make it difficult to exercise such rights as the right to a court, and within 
it, to hear a case without undue delay. Such difficulties are particularly acute for entrepreneurs.

Figure 2.1. Basic acts adopted (ordinary procedure).
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Figure 2.1. Other basic legislative acts.
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17 As above, II, III. 

18 See: European Commission, ABRplus study. Final report…, pp. 267-274. 

Meanwhile, the problem of the progressive and still unresolved phenomenon of ‘legislative inflation’ has 
been present for a long time. For the first time – at the level of EU institutions – these problems were descri-
bed in the Mandelkern Report from 2001. In this document, its authors concluded that as much as 40% of the 
legal acts constituting the EU law system should be repealed, which would translate into a reduction in the 
volume of legal sources from 80,000 to 30,000 pages. At the same time, the report formulates a number 
of recommendations aimed at improving the quality of legislation, and thus counteracting the development 
of the phenomenon of ‘legislative inflation’.

Among them, first of all the need to abandon the assumption of creating new legal regulations as the 
basic method of solving social problems was mentioned; making regulatory impact assessment an integral 
part of the legislative process for evidence-based political and legislative decision making; wide consulta-
tion in the legislative process; simplification of regulations (but not deregulation); establishment of special 
structures to counteract ‘legislative inflation’, or improvement of the process of implementation of EU law by 
the Member States17. 

These recommendations did not translate into a change in the legislative policy in the European Union. 
On the contrary, in recent years we have witnessed both the deterioration of the quality of normative acts 
constituting the sources of Community law and their growth, which is one of the consequences of efforts to in-
crease the scope of powers of the Union. This is evidenced by the report from March 2015, which indicated 
exactly the same sources of ‘inflation’ of EU law, once again strongly negatively assessing this phenomenon18.

In any case, it is clear that expanding the sources of law to a vast number of norms contained in hun-
dreds of normative acts negatively affects the effectiveness of a legal system. This in turn creates significant 
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problems for the addressees of legal norms as well as for the authorities applying the law, limiting both the 
possibility of becoming familiar with the content of these standards and hence their application. An important 
negative aspect of this phenomenon – which is actually the essence of problems determined by ‘legislative 
inflation’ – is the low level of legal security necessary, for example, for the development of entrepreneurship. 

J. Potrzeszcz, summing up the scientific findings in this regard, rightly states that there is a relationship 
between the end and the means between legal security and legal certainty. Hence, legal security is an ob-
jective that can be pursued by means of positive law characterised by the feature of legal certainty. In order 
to achieve this goal, positive law must be characterised, above all, by clarity, durability, lack of excessive 
complexity and quantity of legal acts, and uniformity of judicial application of the law19. This in turn refers to the 
postulates of the classical school of natural law which recognizes that legal security is one of the fundamental 
values of the legal system20. In this context, there is no doubt that the phenomenon of ‘legislative inflation’, 
which is characteristic of contemporary European states and the Union itself, is contrary to these assumptions. 
At the same time, it is reasonable to assume that ‘legislative inflation’ results primarily from the adoption 
of incorrect theoretical and legal assumptions (related to, for example, excessive positivisation of law or the 
pursuit of even casuistic regulations), which also translates into ineffective management of EU institutions. 
Therefore, there is no doubt that strict observance of the principle of subsidiarity is a sine qua non condition 
for increasing the effectiveness of the European Union’s policy.

2.5. Summary

The principle of subsidiarity – expressed in Article 5 of the Treaty on the European Union and specified 
in the Protocol No. 2 attached to it – is one of the fundamental principles of the EU legal order. Its basic 
content boils down to the assumption that, in areas not falling within its exclusive authority, the Union shall 
act only if and only to the extent that the objectives of the intended action cannot be sufficiently achieved 
by the Member States, both at a central, as well as at a regional and local level and where, due to the scale 
or effects of the action proposed, it can be better achieved at a Union level.

The existing doctrine and jurisprudence of the CJEU have rightly argued that the essence of the principle 
of subsidiarity is, with the exception of the EU’s exclusive scope of authority, to make decisions at the level 
closest to the citizens, i.e. the authorities of the Member States. The CJEU gives the EU authorities a wide 
margin of discretion in making political, economic and social choices. Hence, only actions directly contrary 
to the powers granted to the EU bodies are considered contrary to the subsidiarity principle. For this reason, 
the best safeguard for subsidiarity is appropriate activity by the Member States, especially at the stage 
of adopting EU law.

Taking into account the analyses published by EU bodies to date, failure to comply with the principle 
of subsidiarity negatively affects, primarily, the sphere of law-making in the European Union. This leads to le-
gislative ‘inflation’, i.e. a decrease in the quality of regulations, with a simultaneous increase in their numbers. 
It is also followed by attempts to ensure security and legal certainty through legal positivisation of social 
life. Unfortunately, the legislative policy of the European Union is characterised by a tendency to create an 
excessive number of low quality regulations. Due to the fact these regulations then have to be implemented 
into national legal systems, the phenomenon of ‘legislative inflation’ is also reciprocated at the level of the 
Member States.

19 J. Potrzeszcz, Bezpieczeństwo prawne z perspektywy filozofii prawa, Lublin 2013, pp. 407-408. 

20 A.F. Utz, Naturrecht als Sammelbegriff nicht-positivistischer Rechtstheorien, w: Ethik des Gemeinwohls. Gesammelte Aufsätze 1983-1997, ed. W. Ock-
enfels, Paderborn-München-Wien-Zürich 1998, p. 51.
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Chapter III. Inefficiency of management  
at the central level

Dr Maciej Łobza

3.1. Introductory remarks
The European Union is not only a political but also an economic organisation. Therefore, the effectiveness 

of its operations should also be assessed through the economic prism. Out of the competing ideas for the 
EU, one was selected in this report – the federalisation of the European Union. Federalisation is related to the 
reduction of the subsidiarity principle in favour of central management. However, the European Union is not 
a culturally and socially homogeneous region; it is made up of diverse states and nations.

Federalisation is related to the reduction 
of the subsidiarity principle in favour of central 
management. However, the European Union is not  
a culturally and socially homogeneous region;  
it is made up of diverse states and nations.

T. Tridimas1 pointed out that the evolution of financial law in the European Union is the way to its fede-
ralisation. Federalisation also affects the area of management. Therefore, it is key to analyze the economic 
consequences for the European Union in detail.

An important area of EU action is to provide citizens of the Member States with a single market: ‘The aim 
of the EU is to enable Europeans to study, live, shop, work, and retire in any EU country, and to give them 
access to products from all over Europe’2. 

The common market was created under the Treaty of Rome in 1958. The idea was to ‘remove trade bar-
riers between the Member States in order to increase economic prosperity and to contribute to “an ever closer 
union among the peoples of Europe”’. In 1968, a customs union was created. In 1970 quotas were abolished, 
free movement of citizens and workers was introduced, and with the introduction of the general value added 
tax (VAT) – specific tax harmonisation. In the 1980s, the introduction of the internal market began, which was 
completed on 31 December, 19923. 

The common market is the engine of the economic development of the European Union countries. Thanks 
to it, mutual economic exchange encounters fewer barriers. Chart 3.1 shows the change in the GDP of the 
EU countries in the years 1971–2019.

1 T. Tridimas, EU financial regulation: federalisation, crisis management and law reform. In The evolution of EU law, Oxford 2011.

2 See: Single Market, Portal of the European Union, https://europa.eu/european-union/topics/single-market_pl (accessed 26.03.2021).

3 The European Parliament, The Internal Market: General Principles, Fact Sheets on the European Union, https://www.europarl.europa.eu/factsheets/pl/
sheet/33/rynek-wewnetrzny-zasady-ogolne (accessed 26.03.2021).

https://europa.eu/european-union/topics/single-market_pl
https://www.europarl.europa.eu/factsheets/pl/sheet/33/rynek-wewnetrzny-zasady-ogolne
https://www.europarl.europa.eu/factsheets/pl/sheet/33/rynek-wewnetrzny-zasady-ogolne
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Chart 3.1. Change in GDP in the European Union and the United States of America in the years 1971–2019 [%].
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Figure 3.1 shows a downward trend in the GDP change rate for both the European Union, the United Sta-
tes of America and the entire world in the years 1971–2019. In turn, in China there was a positive trend in the 
rate of change of GDP for the entire period, but since 2011 also the rate of changes in GDP have weakened 
in this country. The chart below shows the economic consequences of the financial crises that hit Western 
countries. The decline in GDP related to the 2007 financial crisis is particularly visible. The probable cause 
of the slowing GDP growth in Western countries is the deepening public debt of these countries.

Figure 3.2 shows the GDP growth rate between 1993–2019 for Poland, Hungary, the Czech Republic 
and Slovakia.
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Figure 3.2. Change in GDP in Poland, Hungary, the Czech Republic and Slovakia between 1993–2019 [%].
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As seen in Figure 3.2, the trend line of the GDP change rate between 1993–2019 in Poland and Slova-
kia was negative, while for the Czech Republic and Hungary it was positive. It can also be seen that Poland 
has dealt with the financial crisis of 2007 much better economically than the Czech Republic, Hungary, and 
Slovakia. Poland developed rapidly in the first years of economic transformation and the first years of joining 
the European Union. A slightly smaller increase was observed in Poland in the years following the 2007 
financial crisis.

3.2. Economics of subsidiarity and centralisation
Economists analysed the subsidiarity principle and centralisation in the context of existing states and the 

European Union. However, economic studies analysing the federalisation of the European Union are very 
rare. Therefore, this analysis is based on economic publications related to the principle of subsidiarity and 
centralisation of federal states. At the same time, it points to the economic threats related to the federalisation 
of the European Union. 
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A. Portuese4 pointed out that the principle of subsidiarity has an economic dimension. He noted that one 
of its key elements is the principle of economic efficiency. Hence, the principle of subsidiarity is better understo-
od when taking into account the efficiency gains and losses. A. Portuese suggested that a local government is 
able to deliver goods to the local society more effectively than the central government. The economic rationale 
for decentralisation comes from the model developed by Charles M. Tiebout5. According to this model, economic 
efficiency can be improved by political decentralisation. If residents have homogeneous preferences and if they 
are concerned only with taxes, fiscal efficiency can be achieved without central intervention in a decentralised 
economy, assuming adequate mobility of capital and people. In turn, G. Stigler6 noted that tax competition 
between jurisdictions leads to higher economic efficiency due to the provision of public goods in accordance 
with the preferences of residents.

In fact, people have different preferences and 
are also concerned with other matters that affect 
their lives beyond taxes. In addition, preferences 
change in different situations and over time. The 
local government has better knowledge of the 
preferences and issues of the local community.

A. Portuese7 further pointed out that the decentralisation of management brings efficiency benefits in 
three categories: (1) greater differentiation in regulation, (2) a disciplinary effect on overall regulatory systems, 
and (3) enabling strategies to develop innovative and experimental policy. Firstly, decentralisation serves to 
further diversify regulation. The main costs related to designing regulations are information costs. The costs 
of obtaining the information needed to create and monitor the implementation of new regulations increase 
significantly when the central government regulates the economy. This is due to what F. Hayek8 called ‘a pro-
blem of the utilisation of knowledge’. Collecting necessary and relevant information to regulate the economy 
and synthesising this information requires a great deal of effort and a high level of detail from the central 
government. Moreover, the central government is reluctant to cover the costs of efforts to understand the 
preferences of local participants in public life in order to adapt the regulation to their needs. Also, central 
government faces another problem – ‘the preference revelation problem’. It represents an inherent difficulty 
for policymakers to obtain individual people’s preferences for public goods. It is caused by the subjectivity 
of these preferences and their usually non-financial nature. It is easier for the local government to adjust the 
regulations to the preferences of local people and businesses. A. Portuese gives the following example on 
decentralisation: Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules 
on competition laid down in Articles 81 and 82 of the Treaty. This regulation decentralises the enforcement of 
EU competition law. It takes into account the high costs incurred by the central government in implementing 
competition policy at the European level9. If the preferences of participants in public life are so diverse that 

4 A. Portuese, The principle of subsidiarity as a principle of economic efficiency, ‘Columbia Journal of European Law‘ 17 (2011), p. 231.

5 C.M. Tiebout, A pure theory of local expenditures, ‘Journal of Political Economy‘, 64/5 (1956), pp. 416-424.

6 G.J. Stigler, (1957). The Tenable Range of Functions of Local Government, [w:] Joint Economic Committee, U.S. Congress, Federal Expenditure Policy 
For Economic Growth and Stabbility, Washington 1958, p. 216.

7 A. Portuese, op. cit., p. 236.

8 F.A. von Hayek, The Use of Knowledge in Society, ‘American Economic Review‘ 35/4 (1945), p. 519 and pp. 524-525.

9 B. Depoorter and F. Parisi detail this issue. According to them, this regulation marked a turning point in the global enforcement of antitrust law towards 
its decentralisation. They also noted that this political move was astonishing given the global consensus to centralise law enforcement at the time. See: 
B. Depoorter and F. Parisi, The modernization of European antitrust enforcement: the economics of regulatory competition, ‘Geo. Mason L. Rev.’ 13 
(2004), p. 309.
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they do not overlap, decentralisation is the most effective solution in the economic sense. This is because 
it minimises the political costs and maximises the usefulness of participants in public life.

If the preferences of the participants in public 
life are so diverse that they do not overlap, 
decentralisation is the most effective solution in the 
economic sense.

In turn, D. Vo10 analysed the area of fiscal decentralisation. In this respect, he distinguished two appro-
aches (i) theories of the first generation and (ii) theories of the second generation. Firstly, the foundations 
for the theories of the first generation were laid by C. Tiebout11, R. Musgrave12, M. Olson13 and W. Oates14. C. 
Tiebout’s hypothesis is based on the statement that consumer demand for local public goods can be disco-
vered when citizens choose the jurisdiction that provides them with the greatest net benefits. Furthermore, 
assuming the mobility of participants in public life, this may lead to the discovery of voter-consumer preferen-
ces. With full mobility of voting consumers, there should also be a complete or nearly complete balance of 
the demand for impure public goods15, with due recognition of the costs of meeting that demand. Secondly, 
decentralisation serves a disciplinary role on overall regulatory systems. Central government is like a mo-
nopoly on regulation. D. Esty and D. Gerardin16 pointed out that centralised standardisation of regulations 
may work to the detriment of consumers (citizens) and increase prices related to regulations while reducing 
economic efficiency. U. Thiessen17 noted that fiscal decentralisation can serve Pareto efficiency18. A. Portu-
ese found that governments that are subject to fiscal competition are aware of the need to provide public 
goods with minimal taxation. Hence, fiscal and regulatory competition leads to greater economic efficiency. 
Thirdly, decentralisation allows for an innovative and experimental policy of strategy making. M. Vihanto19 
pointed out that decentralisation enables economic agents to discover regulations that are best suited to their 
needs – both in formal and essential matters. Decentralisation in C. Tiebout’s model is to solve the prob-
lem of insufficient provision of public goods – the problem presented by P. Samuelson. In conclusion, P. 
Samuelson20 mentions pure public goods. C. Tiebout, on the other hand, points to the ‘uncleanness’ of some 

10 D.H. Vo, The economics of fiscal decentralization, ‘Journal of Economic Surveys‘ 24/4 (2010), pp. 657-679.

11 C.M. Tiebout, op. cit., pp. 416-424.

12 R.A. Musgrave, The theory of public finance; a study in public economy, New York 1959.

13 M. Olson, The principle of ‘fiscal equivalence‘: the division of responsibilities among different levels of government, ‘The American Economic Review‘ 
59/2 (1969), pp. 479-487.

14 W.E. Oates, Fiscal Federalism, New York 1972, p. 35.

15 The so-called impure public good is a good which possesses some characteristics of a public good. It is neither completely non-rivalrous nor impossible 
to exclude. An impure public good may not be subject to exclusion. It may, however, be congested or it may not compete, though exclusion may be 
possible. See: Oxford Reference. Impure public good - https://www.oxfordreference.com/ view/10.1093/oi/authority.20110803095959643.

Tiebout cites parks as an example of an impure public good (Tiebout, op. cit., p. 418).

16 D.C. Esty, D. Gerardin, Regulatory Co-opetition, [in:] Regulatory Competition and Economic Integration: Comparative Perspectives, Oxford 2004, p. 30, 
33.

17 U. Thiessen, Fiscal federalism in Western European and selected other countries: centralization or decentralization? What is better for economic growth?, 
‘DIW Discussion Papers‘ 224 (2000), p. 5.

18 Efficiency in the sense of Pareto efficiency means a situation where it is possible to improve the well-being of someone without worsening the well-be-
ing of other people. See: K. Czerwonka, J. Polak, Efektywność w sensie Pareto, Management Encyclopedia - https://mfiles.pl/pl/index.php/Efektywn-
o%C5%9B%C4%87_w_sensie_Pareto (accessed 16.04.2021).

19 M. Vihanto, Competition between local governments as a discovery procedure. ‘Journal of Institutional and Theoretical Economics‘ („Zeitschrift für die 
gesamte Staatswissenschaft“) 148/3 (1992), pp. 411-436.

20 P. Samuelson, The pure theory of public expenditure, ‘Review of Economics and Statistics’ 36/4 (1954), pp. 387-389. 

https://www.oxfordreference.com/ view/10.1093/oi/authority.20110803095959643
https://mfiles.pl/pl/index.php/Efektywno%C5%9B%C4%87_w_sensie_Pareto
https://mfiles.pl/pl/index.php/Efektywno%C5%9B%C4%87_w_sensie_Pareto
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public goods. W. Oates21 believed that the effect of a decentralised society will be the effective division of 
consumers into homogeneous groups whose demand for certain public services and goods will be the same.

R. Musgrave has analysed fiscal decentralisation in terms of three aspects: (i) economic stabilisation, (ii) 
income distribution, and (iii) resource allocation. Oates22 noted that fiscal decentralisation does not support 
the objective of macroeconomic stabilisation, but rather that this objective constrains the degree of possible 
fiscal decentralisation. Likewise, fiscal decentralisation is not intended to support the goal of optimal income 
distribution due to the economic interconnectedness of local economies. These linkages are designed to 
reduce the diversity of income distribution that would exist between local governments. After all, decentra-
lisation serves, according to R. Musgrave’s model, the optimal allocation of resources. Limited resources are 
to be placed more efficiently in fiscally decentralised organisations due to a better local understanding of 
how to maximise the benefits of resource use in local economies. Moreover, ignoring the local dimension of 
public goods leads to lower efficiency in delivering these public goods if preferences for local public goods 
differ across jurisdictions, regions or levels of governance.

M. Olson23 introduced the concept of fiscal equivalence in the context of fiscal decentralisation. It means 
that there is a unique frontier for each collective good for which a separate government is needed. Hence, 
a match is made between those who pay for the collective goods and those who use them. Thus, decentra-
lisation serves the purpose of efficiency.

W. Oates24, on the other hand, pointed out that residents have different tastes regarding public goods and 
services. As such, governments at different levels of decentralisation should differentiate the public goods 
and services they deliver. He created the theorem of decentralisation, which states that: ‘for a public good 
whose consumption is defined by geographic subsets of the entire population, where the costs of providing 
each level of production of that good in each jurisdiction are the same for central or local government, it will 
always be more effective (or at least as effective) for local governments to provide Pareto-efficient levels of 
production for their jurisdictions than for the central government to ensure any specific and uniform level of 
production in all jurisdictions’25. G. Brennan and J. Buchanan26 criticised W. Oates’ assumptions about the 
uniform provision of public goods by the central government. However, D. Vo believed that this assumption 
by W. Oates may be a reasonable approximation of reality for two reasons. The first one relates to information 
asymmetry. The central government does not have extensive knowledge of the variety of local preferences 
and tastes. The second reason relates to restrictions on central government. There are limits to the extent 
to which central government can differentiate public goods and services across jurisdictions. An example is 
Australia, where the constitution requires the federal authority to treat all states equally. W. Oates’ theorem 
is also based on other simplifying assumptions. Among other things, it assumes that the costs of delivering 
public goods and services are the same for central government and local governments. Meanwhile, the 
central government can also benefit from economies of scale.

Often, however, the economies of scale may be less than the other costs that apply to the provision of 
public goods and services by central government. For example, they may be less than the cost of obtaining 
information and other cost categories differentiating a central authority from a decentralised authority.

D. Vo27 gives one more limiting assumption of W. Oates’ model. It refers to the presumed lack of externa-
lities in the provision of public goods and services by local governments. In fact, the externalities are there. 
In summary, first-generation theories showed that decentralisation provides more efficient management 
in terms of public goods and services.

21 W.E. Oates, Toward a second-generation theory of fiscal federalism, ‘Journal of International Tax and Public Finance‘ 12 (2005), p. 353.

22 W.E. Oates, Fiscal Federalism…, p. 7.

23 M. Olson, The principle of ‘fiscal equivalence‘…, p. 483.

24 W.E. Oates, Fiscal Federalism…, p. 7.

25 Ibid, p. 35.

26 G. Brennan, J.M. Buchanan, The Power to Tax – Analytical Foundations of a Fiscal Constitution, Cambridge 1980.

27 D.H. Vo, The economics…, pp. 7-8.
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At this point it is worth adding that this applies not only to federal states or to decentralisation in non-fe-
deral states. This also applies to the European Union. The decentralisation of management in the European 
Union provides economic efficiency – not only in the fiscal sphere.

First-generation theories showed that 
decentralisation provides more efficient 
management in terms of public goods and services.

D. Vo28 pointed to one more approach, which he included in the theory of the first generation. G. Bren-
nan and J. Buchanan29 compared the country to the mythical monster – Leviathan30. According to them, 
the main goal of the state is to maximise the taxation of citizens, so that it has resources to be spent. Thus, 
decentralisation, both political and fiscal, serves to limit this power of the ‘Leviathan’. Moreover, they point 
to the competition process that support decentralisation and serves to effectively allocate management 
functions at its various levels. Fiscal decentralisation helps to efficiently deliver goods and services to re-
sidents of particular jurisdictions. The second-generation theories of fiscal decentralisation are based on 
modern firm theory, information economics, agency theory, and contract theory31. W. Oates pointed to two 
assumptions underlying the theory of the second generation. The first relates to the various purposes of 
government officials. In the first generation theories, their goal was the common good. Second-generation 
theories recognise that officials may have goals different from the common good. The second assumption 
relates to the agency theory and information asymmetry. Some officials have a better understanding of 
the cost structure and local residents’ preferences and tastes than other officials. D. Vo32 described the 
second generation theories also in the context of two motivating issues: knowledge and incentives. The 
foundations for the second generation theories were laid by B. Weingast33, P. Seabright34, B. Lockwood35, 
and T. Besley and S. Coate36. B. Weingast37 investigated how competing jurisdictions create incentives 
for lower transaction costs and credible engagement. He assumed that there are at least two levels of 
governance with a certain institutionalised autonomy. He conducted his research on the examples of 
the United States and Great Britain. The lack of market barriers between individual jurisdictions allowed 
for the creation of new enterprises and economic activities in new areas. These new organisations and 
activities can successfully compete with the interests of the old areas. P. Seabright38, on the other hand, 
based his analysis of the problem of decentralisation/centralisation of public management on the notion 
of an incomplete contract. He presented the elections as incomplete contracts in which some information 
is unverifiable. In this way, political accountability becomes an incentive for organisational decentralisation. 

28 Ibid, pp. 8-9.

29 G. Brennan, J.M. Buchanan, op. cit.

30 Earlier, such a comparison was made by the English political philosopher Thomas Hobbes.

31 W.E. Oates, Toward a second-generation…, p. 356.

32 D.H. Vo, Fiscal decentralisation indices: a comparison of two approaches, ‘Rivista di diritto finanziario e scienza delle finanze‘ 67/3-I (2008), pp. 295-323.

33 B.R. Weingast, The economic role of political institutions: market-preserving federalism and economic development, ‘Journal of Law, Economics and 
Organisations‘ 15/1 (1995), pp. 1-31.

34 P. Seabright, Accountability and decentralisation in government: an incomplete contracts model, ‘European Economic Review‘ 40 (1996), pp. 61-89.

35 B. Lockwood, Distributive politics and the costs of centralisation, ‘Review of Economic Studies‘ 69/2 (2002), pp. 313-337.

36 T. Besley, S. Coate, Centralized versus decentralized provision of local public goods: a political economy approach, ‘Journal of Public Economics‘ 87 
(2003), pp. 2611-2637.

37 B.R. Weingast, op. cit., p. 25.

38 P. Seabright, op. cit., p. 61 and others.
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In turn, B. Lockwood39 and T. Besley and S. Coate40 assumed that the goods and services provided by the 
central government were heterogeneous.

B. Lockwood41 analysed the choice between centralisation and decentralisation in a fiscal sense. Cen-
tralisation results in an ineffective outcome due to the fact that the project selection by the authorities is 
insufficiently sensitive to the benefits for specific regions.

T. Besley and S. Coate noted that both decentralisation and centralisation can lead to specific problems. 
For example, decentralisation can lead to a free-rider problem42. In turn, centralisation leads to uniform solu-
tions that do not take into account local needs.

Centralisation results in an ineffective outcome 
due to the fact that the project selection by the 
authorities is insufficiently sensitive to the benefits 
for specific regions.

Summing up, decentralisation, in particular by the subsidiarity principle, enables solving many problems 
related to the management of the state or international organisation. At the same time, it is worth noting that 
it cannot be assumed that the inhabitants of the European Union are uniform. The EU is made up of countries 
and nations that are different from each other. Effective management of the EU requires full application of the 
subsidiarity principle, i.e. decentralisation, which will respect the sovereignty of its member states.

3.3. Conclusions

First of all, it should be remembered that the European Union is not a uniform region that can be managed 
effectively without the needs of individual countries. Various historical, religious, cultural, social, economic 
and legal conditions mean that the heterogeneity of the inhabitants of the European Union should be reco-
gnised, also in the economic sense.

Moreover, the diversity of the EU inhabitants means that they have different needs and desires, and there 
are no rational reasons to remove them. This organisation was originally established to strengthen peace 
in Europe. True and lasting peace cannot be achieved without freedom and responsibility. The subsidiarity 
principle helps to safeguard these key responsibilities. It also has an economic dimension, as emphasised 
by A. Portuese43.

Further federalisation of the European Union may lead to its division into more homogeneous areas 
and, as a result, to its disintegration due to the strong national identity in countries such as Poland, due to 
the different approach to the euro, and to other fundamental issues among the inhabitants of EU countries. 

39 B. Lockwood, op. cit., pp. 313-337.

40 T. Besley, S. Coate, op. cit., pp. 2611-2637.

41 B. Lockwood, op. cit., p. 313.

42 The ‘parasitising’ problem happens when people use resources, goods, or services that they do not pay for. See: Corporate Finance Institute, Free 
Rider, https://corporatefinanceinstitute.com/resources/knowledge/economics/free-rider/ (accessed: 06.06.2021).

43 A. Portuese, op cit., p. 234 and others.

https://corporatefinanceinstitute.com/resources/knowledge/economics/free-rider/
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Was the idea of the founding fathers of the European Union like that of Robert Schuman? They wanted to 
create an organisation that would ensure lasting peace in Europe and the development of its peoples. That 
is why we should strive to develop a governance model in the European Union that will allow for true peace 
and enable the free and responsible development of all its inhabitants.
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Chapter IV. Are convergence processes taking place 
in the eurozone countries?

Assoc. Prof. Eryk Łon, PhD

4.1. Purpose of the chapter 

The aim of the study is to answer the question whether convergence processes are taking place in the 
eurozone Member States (Economic and Monetary Union). It is about examining whether individual Member 
States generally profit from the economic benefits resulting from their current membership in the eurozone. 
The research covers the period of functioning of the eurozone, i.e. the years 1999–2019. The coronaviurs 
period is included as a separate period, i.e. from 2020 up to the first quarter of 2021. The research concerns 
selected countries of the eurozone. These are the first 11 member states of the eurozone and Greece, which 
joined the eurozone two years after its creation (2001). These countries have been operating in the eurozone 
the longest. Thus, research can be carried out over a relatively long period of time.

4.2. The concept of convergence

The phenomenon of macroeconomic convergence, later referred to as convergence, is of interest to many 
representatives of economic sciences and practitioners of economic life. It is understood as making various 
objects similar to each other in a certain respect1. The most common subject of debate is whether in the long 
run the level of prosperity in individual countries of the world is converging or, on the contrary, the gap in this 
respect is widening. There is a theory that poorer countries should develop faster in the long run than richer 
countries2. It is worth noting that it is not only about the fast real GDP growth rate of poorer countries, but 
most of all about the fast GDP growth rate per capita. In this context, two ways of perceiving this problem can 
be distinguished3. According to the first view, we speak of convergence when over time the differentiation 
in the level of GDP per capita between individual countries decreases. The proponents of the second view 
argue that we deal with convergence when, in a given group of countries, there is a negative correlation 
between the level of GDP per capita in a given year and the average annual rate of changes of this indicator 
in the following years.

Many authors, while conducting empirical research on convergence, come to various, sometimes con-
tradictory conclusions4.

Some show that in the world we are dealing not with convergence, but rather with divergence, i.e. with 
increasing inequalities in the level of welfare5. 

1 K. Malaga, Konwergencja gospodarcza w krajach OECD w świetle zagregowanych modeli wzrostu, AE Poznań, Poznań 2004, p. 283.

2 E. Łon, Konwergencja makroekonomiczna a koniunktura na rynku akcji, „Studia Prawno-Ekonomiczne”, Vol. LXXXII (2005), p. 225-251.

3 J. Growiec, Dynamika konwergencji Polski z Unią Europejską, „Gospodarka Narodowa” no. 5-6 (2005), p. 32.

4 E. Łon, ‘Dlaczego Polska nie powinna wchodzić do strefy euro’, http://analizy-rynkowe.pl/wp-content/uploads/2014/11/raport1.pdf, accessed: 2 May, 
2021.

5 Z. Matkowski, M. Próchniak, Zbieżność rozwoju gospodarczego w krajach Europy Środkowo-Wschodniej,’’Ekonomista” no. 3 (2005), p. 294.

http://analizy-rynkowe.pl/wp-content/uploads/2014/11/raport1.pdf
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In recent years, research on convergence processes has been conducted on various groups of countries 
that are strongly integrated with each other, showing a relatively high similarity of the features of the legal 
system and various institutions of the market economy. Such a group of countries undoubtedly includes the 
member states of the Economic and Monetary Union, hereinafter referred to as the eurozone.

The eurozone was established in 19996. Although individual Member States joined it in different years, 
on the basis of statistical data it can be checked whether there is a relationship between the level of GDP 
per capita from 1999 and the average real rate of changes of this indicator over the next 20 years. It is also 
possible to calculate the average annual rate of changes in the level of GDP per capita in the long term de-
pending on the value of this indicator in 1999.

It is worth noting that there are various models of integration (from a free trade zone to a political union, 
i.e. the de facto creation of a single state). It can be assumed that if a relatively poor country joins a specific 
integration structure (NAFTA, EU, ASEAN, EEC, NAFT or the eurozone), its citizens hope that staying in this 
organisation will allow them to improve their standard of living7.

One of the economic arguments presented by 
supporters of Poland’s accession to the eurozone is 
the thesis that the adoption of this currency should 
favour the process of real convergence.

One of the economic arguments presented by supporters of Poland’s entry to the eurozone is the thesis 
that the adoption of this currency should favour the process of real convergence8. It is therefore worth chec-
king whether in the eurozone Member States we are dealing with the processes of equalising the differences 
in the pace of economic development between the more affluent and less rich countries or if the opposite 
phenomenon is dominant.

4.3. Empirical research on a group of eurozone Member States

Let us assume that a country whose GDP per capita in the first year of membership in the eurozone is 
lower than the average GDP per capita calculated for the group of countries that are members of this currency 
area in the first year of accession can be called a country with a relatively low level of welfare.

It is worth recalling that in the first year of membership, the eurozone consisted of 11 countries. These 
were the following countries: Luxembourg, the Netherlands, Austria, Ireland, Germany, Italy, Belgium, France, 
Finland, Spain, and Portugal.

Table 1 presents the eurozone Member States in 1999 (ordered in column 2 according to the level of GDP 
per capita in USD), while column 3 presents the ratio of GDP per capita in a given country to the average 
level of GDP per capita in the group of 11 eurozone Member States.

6 R. J. Barro, Makroekonomia, Wydawnictwo Naukowe PWN, Warszawa 1998, p. 328.

7 J. Stiglitz, Euro. W jaki sposób wspólna waluta zagraża przyszłości Europy, Publ. Krytyki Politycznej, Warszawa 2017, pp. 11-150.

8 E. Łon, Rozpad strefy euro nie musi przerażać, ‘’Radio Maryja’, 22 July, 2019.
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Table 4.1. GDP per capita in selected eurozone countries in 1999.

Countries GDP per capita in USD GDP per capita in relation to the 
average for the eurozone in %

Luxembourg 91 000 237,51

The Netherlands 46 054 120,20

Austria 45 308 118,25

Ireland 44 462 116,04

Germany 41 708 108,86

Italy 41 704 108,85

Belgium 41 616 108,62

France 38 679 100,95

FINLAND 37 795 98,65

SPAIN 33 238 86,75

PORTUGAL 29 509 77,02

Source: Own calculations based on IMF data.

It can be seen that in 1999, that is in the first year of membership in the eurozone, three countries were 
characterised by lower GDP per capita than the average for the entire eurozone. These countries were: Fin-
land (98.64%), Spain (86.75%), and Portugal (77.02%). When entering the eurozone, these countries probably 
expected that in the long run they would manage to improve their GDP per capita and approach the level 
of the average GDP per capita in the eurozone, and possibly even exceed it. So let’s see if these expectations 
have come true. Let’s look at Table 2.

Table 2 presents the eurozone member states in 2019 (ordered in column 2 according to the level of GDP 
per capita in USD), column 3 presents the ratio of GDP per capita in a given country to the average level 
of GDP per capita in the group of 11 eurozone Member States.

Table 4.2. GDP per capita in selected eurozone countries in 2019.

Countries GDP per capita in USD GDP per capita in relation to the 
average for the eurozone in %

Luxembourg 114 150 242,68

Ireland 86 781 184,49

The Netherlands 57 141 121,48

Austria 56 352 119,80

Germany 53 815 114,41

Belgium 51 707 109,92

Finland 48 621 103,36

FRANCE 46 183 98,18

ITALY 42 412 90,16

SPAIN 40 883 86,66

PORTUGAL 34 798 73,98

Source: Own calculations based on IMF data.

It turns out that Spain (86.16%) and Portugal (73.98%) after 20 years of membership not only did not 
improve their GDP per capita, but even worsened their results in relation to other eurozone Member States.  
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The GDP per capita of both countries has still not reached the average level for the eurozone countries. 
On the other hand, Finland managed to improve its result slightly and exceeded the average level for the 
eurozone (103.36%).

Spain (86.16%) and Portugal (73.98%), after 20 
years of membership in the eurozone, not only 
did not improve their GDP per capita, but even 
worsened their results in relation to other eurozone 
Member States.

What is interesting is a very clear deterioration of GDP per capita in the case of Italy and France. Both 
countries recorded GDP per capita below the average level in 2019. In the case of Italy, the situation dete-
riorated significantly in this respect. While in 1999 Italy’s GDP per capita was 108.85% of the average level 
for the entire eurozone, in 2019 it fell to just 90.16%.

It is worth noting that for each of these countries (France, Italy, Spain, and Portugal) over the years 1999-
2019, the gap between the level of GDP per capita of a given country and the average level of GDP per 
capita for the group of 11 countries did not decrease, but on the contrary – increased.

Because Greece entered the eurozone in 2001, additional calculations were made, this time covering not 
11, but 12 countries. Table 3 presents the eurozone Member States in 2001 (ordered in column 2 according 
to the level of GDP per capita in US dollars), column 3 presents the ratio of GDP per capita in a given country 
to the average level of GDP per capita in the group of 12 eurozone Member States.

Table 4.3. GDP per capita in selected eurozone countries in 2001.

Countries GDP per capita in USD GDP per capita in relation to the 
average for the eurozone in %

Luxembourg 97 500 241,34

Ireland 49 753 123,15

The Netherlands 48 387 119,77

Austria 47 136 116,67

Italy 44 084 109,12

Germany 43 512 107,70

Belgium 43 382 107,38

Finland 40 842 101,09

France 40 419 100,05

SPAIN 35 945 88,97

PORTUGAL 30 794 76,22

GREECE 30 242 74,86

Source: Own calculations based on IMF data.
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These studies also show that in 2001 the poorer countries of the eurozone - such as Spain, Portugal, 
or Greece – after 18 years of membership in this zone, did not achieve the expected benefits from the incre-
ase in GDP per capita in relation to its average level in the analysed period. The next table is proof of this. 
Table 4 presents the eurozone Member States in 2019 (ordered in column 2 according to the level of GDP 
per capita in USD), column 3 presents the ratio of GDP per capita in a given country to the average level 
of GDP per capita in the group of 12 eurozone Member States.

In 2001, the poorer countries of the eurozone, 
such as Spain, Portugal, or Greece – after 18 
years of membership in this zone – did not achieve 
the expected benefits from the increase in GDP 
per capita in relation to its average level in the 
analysed period.

Table 4.4. GDP per capita in selected eurozone countries in 2019.

Countries GDP per capita in USD GDP per capita in relation to the 
average for the eurozone in %

Luxembourg 114 150 242,68

Ireland 86 781 184,49

The Netherlands 57 141 121,48

Austria 56 352 119,80

Germany 53 815 114,41

Belgium 51 707 109,93

Finland 48 621 103,36

FRANCE 46 183 98,18

ITALY 42 412 90,16

SPAIN 40 883 86,66

PORTUGAL 34 798 73,98

GREECE 30 314 64,44

Source: Own calculations based on IMF data.

It turned out that as many as five eurozone countries (France, Italy, Spain, Portugal, and Greece) recorded 
GDP per capita in 2019 below the average level for the entire eurozone.

In these countries, between 2001-2019, the gap between the level of GDP per capita of a given country 
and the average level of GDP per capita (for a group of 12 countries) also increased.

The above-mentioned irregularities can also be detected in another way. It is worth showing how the ratio 
of GDP per capita of a given country to the average level for the entire eurozone changed in the analysed 
years, first in 1999 and then in 2019, respectively. Let’s look at Table 5.
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Table 4.5. GDP per capita of a given country in relation to GDP per capita for the entire eurozone in %.

Countries
GDP per capita of a given country 
in relation to GDP per capita for 

the entire eurozone in 1999

GDP per capita of a given country 
in relation to GDP per capita for 

the entire eurozone in 2019

Difference:  
column 3 minus 

column 2

Ireland 116,04 184,49 68,44

Germany 108,86 114,41 5,55

Luxembourg 237,51 242,68 5,16

Finland 98,64 103,36 4,72

Austria 118,25 119,80 1,55

Belgium 108,62 109,93 1,31

The Netherlands 120,20 121,48 1,27

Spain 86,75 86,92 0,16

FRANCE 100,95 98,18 -2,77

PORTUGAL 77,02 73,98 -3,04

ITALY 108,85 90,16 -18,68

Source: Own calculations based on IMF data.

Four groups of countries can be distinguished here. First, countries such as France (-2.77 pp), Portugal 
(-3.07 pp), and Italy (-18.68 pp). These are the countries that have lost out on membership in the eurozone. 
Their GDP per capita in relation to GDP per capita of the entire eurozone dropped significantly in the analysed 
years. Italy recorded the most drastic decline. Italy’s GDP per capita in relation to the average level in the 
eurozone deteriorated by as much as 18.68 percentage points (Table 5).

Secondly, there are countries such as: Austria (1.55 pp), Belgium (1.31 pp), the Netherlands (1.27 pp), 
and Spain (0.16 pp), which slightly improved GDP per capita in relation to the average level of the eurozone 
in the analysed years. In the case of Spain, in the 20 years of this country’s presence in the eurozone, the 
situation has remained practically unchanged – there was an improvement in GDP per capita by only 0.16 
percentage points.

Thirdly, there are countries such as Germany (5.55 pp), Luxembourg (5.16 pp), and Finland (4.72 pp), which 
moderately increased their GDP per capita relative to the eurozone average.

Also, only one country has clearly benefited from membership in the eurozone (Ireland, 68 p.p.). Ireland’s 
GDP per capita increased significantly in relation to the average level in the eurozone in the analysed years.

Greece since 2001 can also be included in the next table (Table 6). 

Table 4.6. GDP per capita of a given country in relation to GDP per capita for the entire eurozone in %.

Countries
GDP per capita of a given country 
in relation to GDP per capita for 

the entire eurozone in 2001

GDP per capita of a given country 
in relation to GDP per capita for 

the entire eurozone in 2019

Difference:  
column 3 minus 

column 2

Ireland 123,15 184,49 61,34

Germany 107,70 114,41 6,70

Austria 116,67 119,80 3,13

Belgium 107,38 109,93 2,54

Finland 101,09 103,36 2,27

The Netherlands 119,77 121,48 1,71
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Luxembourg 241,34 242,68 1,34

FRANCE 100,04 98,18 -1,86

SPAIN 88,97 86,92 -2,06

PORTUGAL 76,22 73,98 -2,24

GREECE 74,85 64,45 -10,41

ITALY 109,12 90,17 -18,95

Source: Own calculations based on IMF data.

Also in this comparison, the countries that lost their membership in the eurozone include: France (-1.86 
pp), Spain (-2.05 pp), Portugal (-2.24 pp), Greece (-10.41 pp), and Italy (-18.95 pp). The latter two countries, 
wishing to develop faster economically in terms of GDP per capita, should seriously consider returning to their 
own national currencies, i.e. to the drachma and lira, respectively.

One can also consider whether the gap between the poorer countries of the eurozone and the rich 
countries shortened or widened in the years 1999-2019, i.e. during the functioning of the eurozone. For this 
purpose, it is worth considering Germany as the dominant country in the eurozone in terms of economic 
potential as well as its influence on economic policy decisions in the eurozone, in particular the monetary 
policy of the European Central Bank.

Therefore, it can be verified whether the gap between individual Member States and Germany, taking into 
account GDP per capita, increased or decreased in the years of the functioning of the eurozone.

Table 4.7. Distance in the economic development of a given eurozone Member State in relation to Germany 
in 1999-2019 in USD.

Countries

The difference between  
the GDP per capita of Germany 

and the GDP per capita  
of a given Member State in 1999

The difference between  
Germany’s GDP per capita and the 

GDP per capita  
of a given Member State in 2019

Difference:  
column 3 minus 

column 2*

Spain 8 470 12 932 4 462

Portugal 12 199 19 017 6 818

Italy 4 13 940 13 936

France 3 029 7 632 4 603

Finland 3 913 5 194 1 281

The Netherlands -4 346 -3 326 1 020

Austria -3 600 -2 537 1 063

Belgium 92 2 108 2 016

Ireland -2 754 -32 966 -30 212

Luxembourg -49 292 -60 335 -11 043

Greece** 13 270 23 501 10 231

* A positive value means the gap has increased, and a negative value means that the gap has decreased.
** In the case of Greece, the years 2001 and 2019 were taken into account.

Source: Own calculations based on IMF data.

The research shows that Germany in relation to almost all eurozone Member States (9 out of 11 countries) 
increased its citizens’ welfare in the analysed years. The difference between Germany’s GDP per capita and 
the GDP per capita of individual eurozone countries in the years 1999-2019 clearly and definitely increased. 
This means that Germany is a country that has benefited greatly from monetary integration at the expense 
of other eurozone Member States.
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The difference between Germany’s GDP per 
capita and GDP per capita of individual eurozone 
countries in the years 1999-2019 clearly and 
definitely increased. This means that Germany is  
a country that has benefited greatly from monetary 
integration at the expense of other eurozone 
Member States.

For example, the economic gap between Germany and Italy has widened dramatically. Italy’s per capita 
GDP in 1999 was almost the same as Germany’s per capita GDP (a mere difference of USD 4). However, 20 
years later, i.e. in 2019, Germany’s GDP per capita increased by as much as USD 13 936 compared to Italy’s 
per capita GDP!

Other countries that lost a lot on monetary integration in terms of GDP per capita were Greece (USD 
10 231), Portugal (USD 6 818), and Spain (USD 4 462). These countries should seriously consider returning 
to their national currencies and withdrawing from membership in the eurozone.

It can also be examined whether, within the eurozone countries, we had to deal with the processes 
of convergence or divergence.

Table 4.8. Correlation between GDP per capita of a given eurozone Member State in 1999 and GDP per 
capita growth of that state in 2000–2019 and the correlation between GDP per capita of a given eurozone 
Member State in 2001 and GDP per capita growth of that state in the years 2002–2019.

Countries 1999 GDP per 
capita in USD

GDP per capita  
growth in 2000–

2019 in %

2001 GDP per 
capita in USD

GDP per capita  
growth in 2002–

2019 in %

Austria 45 308 20,60 47 136 18,18

Belgium 41 616 20,08 43 382 17,71

Germany 41 708 25,57 43 512 24,13

Spain 33 238 17,39 35 945 12,28

Finland 37 795 21,87 40 842 17,33

France 38 679 15,48 40 419 13,80

Ireland 44 462 80,72 49 753 67,47

Italy 41 704 -1,96 44 084 -3,89

Luxembourg 91 000 18,91 97 500 13,02

The Netherlands 46 054 19,93 48 387 18,59

Portugal 29 509 14,38 30 794 12,75

Greece – – 30 242 -3,77

Correlation: 0,03 Correlation: 0,14

Source: Own calculations based on IMF data.
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Therefore, it is worth checking whether there is a positive or negative correlation between the GDP per 
capita of a given country of the eurozone in 1999 (i.e. at the beginning of the membership of a given country 
in the eurozone) and the growth of GDP per capita of this country in the years of membership in the monetary 
union (1999 -2019). The occurrence of a negative correlation would mean that the poorer countries of the 
eurozone get richer faster than the richer countries (convergence). If there was a positive correlation, conver-
gence processes would not do not occur and instead divergence would dominate the eurozone.

The research has led to surprising conclusions. It turned out that there was a positive correlation in both 
analysed periods (Table 8). This means that there are no convergence processes in the eurozone and that the 
differences in economic development between the poorer and richer countries are being further widened.

It turned out again that Greece and Italy lost a lot from monetary integration. In the case of these coun-
tries, a negative growth rate of GDP per capita was recorded in the years of the eurozone functioning (Table 
8). This means a loss of wealth from the point of view of the average citizen of these countries. The decline 
in GDP per capita in the analysed years was, respectively, for Italy (-3.89%) and Greece (-3.77%).

The general conclusion from the research is as follows. Countries with a relatively low level of GDP per 
capita entering the eurozone and staying in this zone for 20 years, in most cases, moved away from the ave-
rage wealth of this zone instead of coming closer to it. Therefore, these countries increased the gap in the 
average level of GDP per capita among eurozone Member States.

Countries with a relatively low level of GDP per 
capita entering the eurozone and staying in this zone 
for 20 years, in most cases, moved away from the 
average wealth of this zone instead of coming closer 
to it. Therefore, these countries increased (and not 
decreased) the gap to the average level of GDP per 
capita for the group of eurozone Member States.

The conducted research shows that the thesis about the obvious nature of the benefits for a relatively 
poor country emerging to the eurozone is incorrect. This may be due to two reasons. Firstly, the benefits 
of reducing the exchange rate risk for a relatively poor country are not very large. Secondly, the costs of for-
feiting autonomy over monetary policy, which may be conducive to stimulating domestic economic growth, 
and thus fostering favourable conditions for improving the level of citizens’ welfare, are very high and exceed 
the benefits obtained.

4.4. The eurozone in the times of coronavirus

Looking at the changes in the dynamics of the real GDP rate during the pandemic, we can see that the 
eurozone was hit very hard by the effects of the crisis in its economy (Figure 4.1). In the first two quarters 
of 2020, there was a sharp decline in real GDP growth in the eurozone countries. The economy rebounded 
in the third quarter. However, the last quarter of 2020 and the first quarter of 2021 are not optimistic. We are 
still dealing with economic stagnation in the eurozone.
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Figure 4.1. GDP growth in the eurozone on a quarterly basis compared to GDP growth in the EU from Q4 
2019 to Q1 2021 in %.

GDP growth in the eurozone on a quarterly basis
compared to GDP growth in the EU [%] 
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Source: Compilation based on Eurostat data.

Industry is an important component of GDP. Looking at Figure 2, we can see a drastic decline in industrial 
production in the first half of 2020. Although there was a gradual improvement in the dynamics of industrial 
production in the last months of 2020, the situation still remains difficult in the economy. It is worth noting 
that in this segment of the economy, in January 2021 in the eurozone industrial production in real terms in-
creased by 0.1% compared to the corresponding month of the previous year. However, in February this year 
there was an annual real fall in industrial production of 1.6%. This means that the eurozone is recovering very 
slowly from the economic crisis.
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Figure 4.2. Growth in industrial production in real terms in the eurozone from March 2020 to February 
2021 in %.
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4.5. Final conclusions

Firstly, the research shows that divergence processes are taking place in the analysed eurozone Member 
States. There was a positive correlation between the level of GDP per capita for the eurozone in 1999 and 
the increase in GDP per capita of this zone in the years 2000-2019. This means that the poorer countries 
of the eurozone are losing even more distance in terms of economic development compared to the richer 
countries of this area.
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Secondly, countries such as Greece, Italy, Portugal, Spain, and France lost the most from monetary integra-
tion. It is worth noting that in the case of these countries, over the years 1999-2019, the gap between the level 
of GDP per capita of a given country and the average level of GDP per capita for the group of 12 eurozone 
countries increased.

Thirdly, Germany, a key country for further monetary integration, benefits significantly from membership 
of the monetary union. Germany’s per capita GDP increased significantly compared to the per capita GDP 
of other eurozone countries in 1999-2019. For example, when monetary integration started (1999), Germany 
and Italy recorded a similar level of GDP per capita. On the other hand, 20 years later, i.e. in 2019, Germany’s 
GDP per capita increased by as much as USD 13 936 compared to Italy’s GDP per capita.

In addition, the eurozone countries are going through a very painful period of economic crisis caused by 
the coronavirus pandemic. In 2020, we witnessed a sharp decline in the real GDP of these countries. The 
beginning of this year is also very difficult for them, and industrial production is being rebuilt relatively slowly. 
We are still dealing with negative dynamics in this segment of the economy.
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Chapter V. Interference by the European Union  
in the family law of Member States

Anna Kubacka

5.1. Exclusive authority of the Member States  
in the field of family law

5.1.1. The Charter of Fundamental Rights and family law

Pursuant to Article 9 of the Charter of Fundamental Rights (CFR), ‘The right to marry and the right to found 
a family are guaranteed in accordance with the national laws governing the exercise of these rights1.’ There-
fore, the European Union does not have any authority to interfere with matters of substantive family law in the 
Member States.Regulations in the field of family law, including matters relating to marriage and parenthood, 
are in the exclusive jurisdiction of these countries. The European Commission has also repeatedly confirmed 
this in its statements2, and the Court of Justice of the European Union (CJEU) has confirmed the absence 
of such authority in numerous judgments3.

5.1.2. Principles of subsidiarity and proportionality

All activities of the European Union are limited by the powers conferred on it by the Member States in spe-
cific areas, as well as by the principles of proportionality and subsidiarity. For example, the implementation 
of the principle of equality resulting from Article 21 of the Charter of Fundamental Rights, based on Article 
19 of the Treaty on the Functioning of the European Union4, giving the EU the power to adopt legislative acts 
to combat certain exhaustively listed forms of discrimination, must fall within the limits of the powers of the 
Union. Thus, the implementation of even such a fundamental EU principle is limited by the autonomy of the 
Member States in establishing family law.

Member States also protect the principles of subsidiarity, proportionality, and subsidiarity against unautho-
rised interference with family law. According to the principle of subsidiarity ‘... the Union shall act only if and 
only to the extent that the objectives of the intended action cannot be sufficiently achieved by the Member 
States, both at a central, regional, and local level and if, for reasons of the scale or effects of the proposed 
action, can be better achieved at a Union level’ (Article 5, section 3 of the Treaty on European Union) 5. At 
the same time, Article 5, section 4 TEU states that, ‘In accordance with the principle of proportionality, the 
scope and form of Union action shall not exceed what is necessary to achieve the objectives of the Treaties’ 
and ‘The Union institutions shall apply the principle of proportionality in accordance with the Protocol on the 
application of the principles of subsidiarity and proportionality.’ The Protocol requires that each institution 
ensures compliance with the principles of subsidiarity and proportionality (Article 1). These requirements are 

1 Charter of Fundamental Rights of the European Union, hereinafter as: ‘CFR’.

2 Answer given by Ms Jourová on behalf of the European Commission, Question reference: E-003990/2018 https://www.europarl.europa.eu/doceo/
document/E-8-2018-003990-ASW_EN.html, (accessed 04.05.2021).

3 Maruko: Wyrok TSUE z dnia 1 kwietnia 2008 r., C-267/06; Römer: Wyrok TSUE z dnia 10 maja 2011 r., C-147/08; Frédérick Hay: Wyrok TSUE z dnia 12 
grudnia 2013 r., C-267/12; David L. Parris: Wyrok TSUE z dnia 24 stycznia 2018 r., C-433/15.

4 Treaty on the Functioning of the European Union, hereinafter as: ‘TFEU’.

5 Treaty on European Union, hereinafter referred to as: “TEU”.

https://www.europarl.europa.eu/doceo/document/E-8-2018-003990-ASW_EN.html
https://www.europarl.europa.eu/doceo/document/E-8-2018-003990-ASW_EN.html
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dealt with in detail in the EU legislative procedure. Pursuant to Article 5 of the Protocol, draft legislative acts 
must be justified with regard to their compliance with the principles of subsidiarity and subsidiarity.

5.1.3. CJEU case law

According to the established jurisprudence of the CJEU, in order to determine whether a given act is pro-
portionate, a test should be carried out consisting of answers to three questions: ‘Are the measures it provides 
for achieving a given objective appropriate to its importance?’, ‘Are these measures necessary to achieve the 
assumed goal?‘ and ‘Do the measures adopted exceed what is appropriate and necessary to achieve the 
goal?6’. Therefore, the bodies of the European Union do not have the right to take imperative actions beyond 
what is necessary, and at the same time are obliged to always choose the means least interfering with the 
scope of the freedom of action of the individual and the Member State.

The bodies of the European Union do not have 
the right to take imperative actions beyond what 
is necessary, and at the same time are obliged 
to always choose the means least interfering with 
the freedom of action of the individual and the 
Member State.

Therefore, it is unacceptable to presume the authority of EU bodies in any respect with regard to matters 
not directly communicated to the EU by the Member States. The EU’s lack of authority in shaping Member 
States’ family law is a consequence of a clear refusal of the Member States to transfer them to the EU. The 
principles of proportionality and subsidiarity also apply to this. They are made more concrete in the Treaties 
and in the CFR. Issues related to family law – including the shaping of legal regulations on the institution 
of marriage or foster parenthood – pursuant to Article 9 of the CFR, not only were not granted to the EU, but 
explicitly left in the sole authority of Member States. In legal literature, it is emphasised that substantive family 
law remains outside the scope of European Union’s authority7. 

5.1.4. Absence of grounds for interference with family law

It should be emphasised once again that the European Union acts only within the limits of the powers 
conferred on it by the Member States in the Treaties. Its sole purpose is to achieve the Treaty. At the same 
time, all powers not conferred on the Union by the Treaties belong to the Member States (Article 5, section 2 
TEU). Therefore, any pressure on states to create the legal possibility of formalising same-sex unions, either 
in the form of partnerships or by referring to marriage or granting marriage privileges to such unions, should 
be considered as unauthorised attempts to interfere with the family law of the Member States.

6 Judgment of the Court (First Chamber) of 23 February, 1983 in Fromançais SA v Fonds d’orientation et de régularisation des marchés agricoles (FORMA), 
reference number 66/82; judgment of the Court (Second Chamber) of 17 May 1984 in Denkavit Nederland BV v Hoofdproduktschap voor Akkerbou-
wprodukten, case no. 15/83. 

7 Por. J. Pawliczak, Zarejestrowany związek partnerski a małżeństwo, Warszawa 2014, pp. 334-337.
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This applies both to attempts to encroach upon these powers through legislation as well as through stra-
tegic litigation aimed at shaping international jurisprudence obliging states to amend national laws.

Any pressure on states to create the legal 
possibility of formalising same-sex unions, be  
it in the form of partnerships or by referring 
to them as marriage or granting such relationships 
marriage privileges, should be considered  
as unauthorised attempts to interfere in the family 
law of the Member States.

The Polish-British Protocol8 states that the CFR does not extend the authority of the EU, including the 
CJEU, to determine that Polish law is inconsistent with the fundamental rights confirmed by the CFR9. The 
provisions of the Protocol go even further; in Article 2 it is stated that the fundamental rights confirmed in the 
Charter may be invoked as long as they have been recognised in national law, i.e. implemented into national 
law. Also, the Declaration (no. 61) of the Republic of Poland on the Charter of Fundamental Rights of the Eu-
ropean Union10 unequivocally guarantees that the CFR does not in any way infringe the right of the Member 
States to legislate in the field of public morality, family law, as well as the protection of human dignity and 
respect for the physical and moral integrity of human beings. In addition, the Declaration attached to the 
Accession Treaty of 200311 clearly states that ‘nothing in the provisions of the Treaty on European Union, 
the Treaties establishing the European Communities and in the provisions of the treaties amending or sup-
plementing these treaties shall prevent the Polish State from regulating matters of moral importance, as well 
as issues relating to the protection of human life.’

The lack of EU authority to legislate in the field of family law was also emphasised by the Polish Parlia-
ment. In its resolutions, it indicated twice that EU actions violating the guiding principle of subsidiarity are 
unacceptable, including through the forced recognition of the legal effects of same-sex unions12.

8 Journal of Laws EU C 202/1, 7.06.2016, p. 312.

9 Ibid., p. 312. The Protocol constitutes an international agreement and, according to the Treaty of Lisbon, is an integral part of the founding treaties. With 
the entry into force of the Lisbon Treaty, the Protocol became the EU’s primary law.

10 Journal of Laws EU C 202/1, 7.06.2016, p. 358.

11 Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of Germany, the Hellenic Republic, the Kingdom of Spain, 
the French Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, the Por-
tuguese Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of Great Britain and Northern Ireland (Member States of the 
European Union) and the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic 
of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia, the Slovak Republic on the accession of the Czech Republic, the 
Republic of Estonia, the Republic of Cyprus Of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, 
the Republic of Slovenia and the Slovak Republic to the European Union, signed in Athens on April 16, 2003 (Journal of Laws of 2004, No. 90, item 864).

12 Resolutions of the Sejm of the Republic of Poland of 1 April, 2008 (Resolution of the Sejm of the Republic of Poland of 1 April, 2008 on the consent of the 
Sejm of the Republic of Poland to the ratification by the President of the Republic of Poland of the Treaty of Lisbon amending the Treaty on European 
Union and the Treaty establishing the Community) European Parliament, signed in Lisbon on 13 December, 2007, MP of 2008, No. 31, item 270) and 
on 27 May, 2011 (Resolution of the Sejm of the Republic of Poland of 27 May, 2011 on recognising the draft on jurisdiction, applicable law, recognition 
and enforcement of judgments in the field of property consequences of registered partnerships (COM (2011) 127 final) as inconsistent with the principle 
of subsidiarity, MP of 2011 No. 47, item 522).
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5.2. An attempt to impose the recognition  
of same-sex relationships

5.2.1. Coman et al. versus Romania

Directive 2004/38/EC of the EP and the European Council of 29 April, 2004 on the right of citizens of the 
Union and their family members to move and reside freely within the territory of the Member States grants citi-
zens of the European Union and their family members the right to unrestricted movement between EU countries.

In 2018, the Court of Justice of the European Union (hereinafter: the CJEU) ruled in the case of Coman et 
al. v. Romania (C-673/16) in response to the question of the Romanian Constitutional Court on whether the 
European Union Member States which recognise the identity of marriage as a union of a woman and a man 
are obliged to equate marriage with same-sex marriage contracted in another EU country. The question 
related to the Free Movement Directive and resulted from the proceedings pending before the Romanian 
Constitutional Court, where R.A. Coman and R.C. Hamilton sued Romania for refusing to issue the documents 
needed to enable the couple to legally work and reside in Romania for a period exceeding three months. 
Romanian administrative authorities refused to issue such documents, considering that under Romanian law 
these persons are not married, as Romanian law does not provide for the existence of the institution of sa-
me-sex marriage.

Despite the unquestionable lack of EU authority to legislate on family law matters, on 5 June, 2018 the 
CJEU ruled that Member States should recognise same-sex relationships registered in other EU countries 
as marriages under the Free Movement Directive13. This judgment is a direct interference in the family and 
constitutional law orders of a number of EU Member States, including Poland, whose Article 18 of the Con-
stitution requires the protection of marriage as a ‘union of a woman and a man’.

Despite the unquestionable lack of EU authority  
to legislate on family law matters, on 5 June, 2018  
the CJEU ruled that Member States should recognise  
same-sex relationships registered in other EU countries 
as marriages under the Free Movement Directive.

In its ruling, the CJEU answered two questions from the Romanian Constitutional Court:

1) whether the term ‘spouse’ contained in Article 2 section 2 let. a) Directive 2004/38/EC in connection with 
Articles 7, 9, 21, and 45 of the Charter cover a ‘spouse’ of the same sex coming from a country which is not 
a member of the European Union, a citizen of the European Union with whom the citizen has contracted 
a lawful marriage under the law of a Member State other than the host Member State?

2) whether Article 3, section 1 and Article 7, section 2 of Directive 2004/38 in conjunction with Articles 7, 
9, 21 and 45 of the Charter require the host Member State to grant the right of residence in its territory 
or for a period of more than three months to the same-sex ‘spouse’ of the Union citizen?

13 Judgment of the Grand Chamber of the CJEU of 5 June, 2018 in the case C673/16 (Coman), https://curia.europa.eu/juris/document/document.jsf?do-
cid=202542&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=PL&cid=301542#Footnote* accessed (04.05.2021).
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In its ruling, the Tribunal found that the concept of ‘spouse’ is gender-neutral within the meaning of the 
Directive and may include the spouse of a Union citizen of the same sex (paragraph 35 of the ruling) and, 
most importantly, in the opinion of the Tribunal, domestic law cannot constitute an obstacle to the recognition 
of – solely for the purpose of granting a derivative right of residence – a marriage contracted with a same-sex 
Union citizen in another Member State (paragraph 36). The Court emphasised ‘the obligation of a Member 
State to recognise same-sex marriage contracted in one of the Member States in accordance with the law 
of that State, solely for the purpose of exercising the rights they derive from EU law’ (paragraph 45), i.e. 
in that case from the Free Movement of Persons Directive. In the opinion of the CJEU, Article 21, section 1 
TFEU should in this case be interpreted as meaning that the right of residence for a period exceeding three 
months in the territory is granted to a person of the same sex who is ‘married’ to an EU citizen concluded 
in accordance with the law of another Member State (paragraph 56).

5.2.2. The consequences of the ruling in the case of Coman  
et al. in EU Member States

The judgment of the CJEU in the case of Coman et al. v. Romania was the first such serious interference 
in family law and the constitutional order of many EU Member States, which in their legal order protected the 
identity of marriage as a union of a woman and a man. Due to this controversial judgment, legal orders were 
disturbed, legal chaos and a state of legal dualism – on the one hand, the lack of the institution of same-sex 
marriage in order and in legal transactions, on the other hand, formal recognition of this type of relationship. 
Although the CJEU made it clear in its ruling that Member States are not obliged to amend their family law rules, 
in fact there has been an unacceptable situation where states protecting marriage have been forced to grant 
matrimonial rights on the basis of EU law, not national law, on the basis of recognition of the primacy of EU law 
over national law, despite the fact that it clearly contradicted the scope of powers conferred on it by the Treaties.

The judgment of the CJEU in the case of Coman  
et al. v. Romania was the first such serious interference 
with family law and the constitutional order of many EU 
Member States, which in their legal order protected the 
identity of marriage as a union of a woman and a man.

Faced with the aforementioned judgment of the CJEU, Member States have adopted various strategies. 
In some countries, it has been decided to recognise ‘same-sex marriage’, contrary to national law and only 
within the scope of this Directive. Romania – although it explicitly does not allow the concept of marriage to be 
extended to same-sex relationships, nor does it recognise partnerships concluded abroad, as stated in Article 
277, section 1-3 of the Romanian Civil Code, which expressly states that Romania will not recognise same-sex 
‘marriages’ or other same-sex ‘civil unions’ concluded abroad by Romanian citizens or foreigners14 – decided 
that it would recognise formalised same-sex unions (including marriages recognised in foreign legal systems) 
concluded abroad only with regard to residence rights. Similarly, Bulgaria, where – according to the consti-
tution – only a woman and a man can be married under the law (Article 46 of the Bulgarian constitution)15. 

14 Ibid., Art. 277 sections 1-3.

15 КОНСТИТУЦИЯ НА РЕПУБЛИКА БЪЛГАРИЯ (Обн., ДВ, бр. 56 от 13.07.1991 г., в сила от 13.07.1991 г., изм. и доп., бр. 85 от 26.09.2003 г. изм. и доп., 
ДВ. бр.18 от 25.02.2005 г., бр. 27 от 31.03.2006 г., бр.78 от 26.09.2006 г. - Решение № 7 на Конституционния съд от 2006 г., бр. 12 от 6.02.2007 
г., изм. И доп. ДВ. бр.100 от 18 Декември 2015г.), Чл. 46, https://www.parliament.bg/bg/const (accessed: 18.01.2021), hereinafter as: ‘Bulgaria’s con-
stitution’.

https://www.parliament.bg/bg/const
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Nevertheless, following the judgment of the CJEU in the case of Coman et al., the Sofia court granted the first 
same-sex couple of a ‘marriage’ outside Bulgaria the right of residence under EP Directive 2004/38/EC. This 
judgment was upheld by the Supreme Administrative Court. In January 2019, the Lithuanian Constitutional Court 
also ruled that, as a consequence of the judgment of the CJEU in the case of Coman et al., Lithuania is obliged 
to grant residence permits also to ‘married couples’ and same-sex unions in line with Directive PE 2004/38/EC16, 
even though the Lithuanian Civil Code explicitly defines marriage as a union between a man and a woman17.

In some countries where the legal order already provided for the institution of civil partnership (but not 
identical to marriage), it was decided to recognise same-sex unions registered as marriages in other countries 
as equivalent to national partnerships. This is, among others, in Hungary, where in 2018 a court in Budapest 
issued a ruling that Hungary should recognise same-sex ‘marriages’ contracted abroad as equivalent to a re-
gistered partnership, the only institutionalised form of same-sex union available in Hungary18. It is similar in the 
Czech Republic and Switzerland. In Greece, ‘same-sex marriages’ concluded abroad are recognised on the 
basis of the judgment of the CJEU in the case of Coman et al. in terms of the right of residence, in other mat-
ters they are treated as partnerships, and in Italy, after the judgment of 2018, when the Court of Cassation 
ruled that unions registered as same-sex marriages abroad cannot be recognised in Italy, same-sex couples 
must register their partnerships as a civil union, regardless of whether they were married before or after the 
incorporation of partnerships in Italy19. 

In some countries where the legal order already 
provided for the institution of civil partnership 
(but not identical to marriage), it was decided 
to recognise same-sex unions registered 
as marriages in other countries as equivalent 
to national partnerships.

The above examples perfectly illustrate how the recognition by the Member States of the need to reco-
gnise the institution of ‘same-sex marriage’ in one area, while it does not exist at all in others, led to the unpre-
cedented act of creating a breach in national legal orders. It seems that consent for this type of interference 
in the family law of Member States by the EU has become the first step to ignoring the general principles 
of the EU legal order (including the principle of subsidiarity).

5.2.3. Poland, after the judgment of Coman et al.

The judgment of the CJEU in the case of Coman et al. v. Romania is contrary to both primary EU law and the 
case law of European courts. The ruling of the CJEU is incompatible with primary EU law, as the Member States 

16 LIETUVOS RESPUBLIKOS KONSTITUCINIS TEISMAS LIETUVOS RESPUBLIKOS VARDU NUTARIMAS DĖL LIETUVOS RESPUBLIKOS ĮSTATYMO „DĖL 
UŽSIENIEČIŲ TEISINĖS PADĖTIES“ 43 STRAIPSNIO 1 DALIES 5 PUNKTO ATITIKTIES LIETUVOS RESPUBLIKOS KONSTITUCIJAI
2019 m. sausio 11 d. Nr. KT3-N1/2019 Vilnius, https://www.lrkt.lt/lt/teismo-aktai/paieska/135/ta1898/content (accessed: 20.01.2021).

17 Lietuvos Respublikos civilinis kodeksas. Trečioji knyga. Šeimos teisė (Žin., 2000, Nr. 74-2262), art. 3.7 (1), https://www.infolex.lt/ta/60696 (accessed: 
19.01.2021), hereinafter as: ‘Lithuanian Civil Code’.

18 Budapest court rules foreign same-sex marriages must be recognized in Hungary, https://www.ilga-europe.org/resources/news/latest-news/budapest-
-court-equal-marriage (accessed: 08.01.2021).

19 Matrimonio omosessuale all’estero: unico riconoscimento italiano passa dal downgrading (11696/18), https://canestrinilex.com/risorse/matrimonio-o-
mosessuale-allestero-unico-riconoscimento-italiano-passa-dal-downgrading-1169618/ (accessed: 18.01.2021).

https://www.lrkt.lt/lt/teismo-aktai/paieska/135/ta1898/content
https://www.infolex.lt/ta/60696
https://www.ilga-europe.org/resources/news/latest-news/budapest-court-equal-marriage
https://www.ilga-europe.org/resources/news/latest-news/budapest-court-equal-marriage
https://canestrinilex.com/risorse/matrimonio-omosessuale-allestero-unico-riconoscimento-italiano-passa-dal-downgrading-1169618/
https://canestrinilex.com/risorse/matrimonio-omosessuale-allestero-unico-riconoscimento-italiano-passa-dal-downgrading-1169618/
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have not granted the Union or its bodies or institutions, including the CJEU, powers in the area of family and 
matrimonial law. In this position, in view of the judgment in the case of Coman et al. and the scope of application 
of Directive 2004/38/EC indicated by the CJEU, there is also Poland, the legal order of which does not provide 
for the possibility of marriage by persons of the same sex. As a consequence, there is no possibility of formal 
recognition of the existence of such a relationship and application of the Directive to the extent specified by 
the CJEU. Moreover, the Polish legal order does not recognise the institution of a partnership, which excludes 
the application of the Directive in the manner adopted, among others, in Italy and Hungary.

In the Polish systemic reality, it is unacceptable to grant any legal significance under family law, in particular a le-
gal position similar to marriage, to any other relationship. Pursuant to Article 18 of the Constitution of the Republic 
of Poland, ‘marriage as a union of a woman and a man’ is under the care and protection of the Republic of Poland. 
This provision unambiguously closes the path to the introduction of ‘same-sex marriage’ in Poland, and the pro-
tection of marriage provided therein, understood as the exclusion of the possibility of granting a legal status equal 
to marriage to another type of relationship, in fact also excludes the introduction of the institution of partnerships.

In the Polish systemic reality, it is unacceptable 
to grant any legal significance under family law, 
in particular a legal position similar to marriage, 
to any other relationship.

In connection with the above, the Head of the Registry Office is obliged to refuse to transcribe a foreign 
marital status certificate which confirms an event unknown to Polish law, such as the conclusion of a union 
by persons of the same sex. This is also what the Supreme Administrative Court indicated in the resolution 
of a panel of seven judges, which unequivocally assumed that such a transcription is inconsistent with the 
fundamental principles of the Polish legal order, and as such is unacceptable20. 

It is also worth recalling that in the judgment of 11 May, 2005, the Constitutional Tribunal stated that the 
Constitution, due to its special force, remains the supreme law of the Republic of Poland in relation to all 
international agreements that are binding on Poland21.

5.3. An attempt to impose the recognition of same-sex 
parenthood

5.3.1. Draft regulation

In April 2021, the European Commission announced the commencement of works on a regulation con-
cerning the recognition of parenthood between Member States. The initial assumptions of the document 
indicate that the aim of the regulation will be to lead to the acceptance of same-sex couples’ adoptions made 
in another country. Despite the absence of authority in regulating Member States’ substantive family law, 

20 Resolution of the Supreme Administrative Court of 2 December, 2019, file ref. act II OPS 1/19. This resolution ended the jurisprudence of provincial 
administrative courts that had been formed so far, which in some judgments allowed for this type of transcription (cf. judgment of the Supreme Admin-
istrative Court of October 10, 2018, file ref. II OSK 2552/16; judgment of the Provincial Court Administrative in Krakow of 10 May, 2016, file ref. act III SA 
/ Kr 1400/15; judgment of the Provincial Administrative Court in Gdańsk of 14 January, 2016, file ref. no. III SA / Gd 835/15; judgment of the Provincial 
Administrative Court in Gliwice of 6 April, 2016, file ref. II SA/Gl 1157/15; judgment of the Provincial Administrative Court in Kraków of 10 May, 2016, file 
ref. act III SA/Kr 1400/15; judgment of the Provincial Administrative Court in Poznań of 5 April, 2018, file ref. no. II SA/Po 1169/17).

21 Judgment of the Constitutional Tribunal dated 11 May, 2005, file ref. K 18/04.



73Chapter V. Interference by the European Union in the family law ...

the European Commission plans to force Member States to formally accept the facts in which another state 
has recognised same-sex parenthood. As in 2018, in the case of the Free Movement of Persons Directive 
and the case of Coman et al. v. Romania, where it was not explicitly ordered to change the law, but at the 
expense of legal chaos and undermining the constitutional orders of the Member States, attempts were made 
to force formal acceptance of ‘same-sex marriage’. Similarly, in the case of the currently drafted regulation, 
it is not ordered to change the law in the field of adoption, but it forces formal acceptance of the adoption 
made in another country, despite the lack of appropriate legal regulations in a given Member State. The entry 
into force of the postulates to introduce common rules for the compatibility of conflicting national provisions 
on family law and the obligation for Member States to recognise parental judgments issued by courts in other 
countries will result in an interference with substantive family law, which it should be reiterated, is entirely 
outside the scope of powers of the EU.

5.3.2. Consequences of adopting the proposed solutions

In the case of this regulation, it should be remembered that – unlike directives that require implementation 
into national law – EU regulations are applied directly. This means that despite the lack of such a possibility 
in national law, Poland may be forced to recognise the ‘parenthood’ of two men or two women that has been 
recognised in another country. This would have legal significance not only in matters of border crossing or 
child care, but would have an effect in every area of life. Not only courts and offices, but also schools, hospitals 
and all other institutions would be forced to recognise same-sex parenthood. In practice, it can be imagined 
that this will lead to the elimination of the terms ‘mother’ and ‘father’ from all official documents in favour of 
the gender-neutral phrases ‘parent 1’ and ‘parent 2’ – all without the need to first amend any Polish legal act. 
Therefore, the argument of the European Commission, which admits that the substantive law relating to paren-
thood is governed by the law of the Member States, but at the same time indicates that the Union may adopt 
measures relating to family law with cross-border implications in accordance with Article 81, section 3 TFEU, is 
wrong. In fact the purpose of the regulation is not to regulate a cross-border issue, but to bring about a change 
in national legislation on the most basic issues of everyday family life. Above all, however, the powers of the 
Union resulting from Article 81, section 3 of the TFEU concern only procedural cases of a cross-border nature, 
and not substantive family law. It results directly from the provisions of Article 81, sections 1 and 2 TFEU:

Article 81.

1. The Union shall develop judicial cooperation in civil matters with cross-border implications, based on the 
principle of mutual recognition of judicial and extrajudicial decisions. Such cooperation may include the 
adoption of measures for the approximation of the laws and regulations of the Member States.

2. For the purposes of section 1, the European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure, shall adopt measures, in particular where necessary for the proper func-
tioning of the internal market, to ensure:

a) mutual recognition and enforcement by Member States of judicial and extrajudicial decisions;

b) cross-border service of judicial and extrajudicial documents;

c) the compatibility of the rules applicable in the Member States in the field of applicable law and dispu-
tes over jurisdiction;

d) cooperation in the taking of evidence;

e) effective access to justice;

f) removal of obstacles to the proper conduct of civil proceedings, promoting, where necessary, com-
pliance with the rules of civil procedure applicable in the Member States;

g) the development of alternative dispute resolution;

h) supporting the training of judges and other judicial staff.
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The above provisions of the TFEU clearly refer to procedural, not substantive, issues. Therefore, it is clear 
that the European Union does not have the authority to enact legal acts in the field of substantive family law, 
such as the definition of marriage or the definition of the group of persons entitled to adopt children, which 
are binding on the Member States.

The announced regulation is also intended to contain a solution that will allow to bypass the resistance 
of states that do not accept attempts by the EU to interfere in national law. The inability to transcribe a foreign 
marital status certificate in a situation where the Polish legal order does not provide for the existence of the 
institution of ‘same-sex marriage’ or parenthood of persons other than women (mothers) and men (fathers) is 
to be avoided by implementing the optional European Certificate of Parenthood. Such an act would be a form 
of an alternative birth document to a birth certificate.

The announced regulation is also intended 
to contain a solution that will allow to bypass the 
resistance of states that do not accept attempts by 
the EU to interfere in national law. The inability  
to transcribe a foreign marital status certificate  
is to be avoided by implementing the optional 
European Certificate of Parenthood.

The proposed regulation is another example of a breach of the provisions of the Treaty by exceeding 
the powers vested in the Union’s bodies by the Member States. It is for national law to determine who may 
lawfully be the spouse and parent. An attempt to adopt such solutions will be an open and, so far, the most 
blatant abuse of the powers of the Union.

5.3.3. Possibility of objection

Therefore, if work on the draft regulation is continued, where the European Commission derives the 
legitimacy of its actions from Article 81, section 3 of the TFEU, a form of defence against this unauthorised 
interference in family law should be the firm objection of the Member States. The work is decided by the 
Council, which must act unanimously. The lack of consent of at least one Member State at this stage may end 
the project procedure. If there was no such objection, then the Council would note the objection of national 
parliaments at a later stage in accordance with the procedure adopted in Article 81, section 3 TFEU, which will 
result in the rejection of ‘the decision determining those aspects of family law with cross-border implications 
that may be the subject of acts adopted under the ordinary legislative procedure.’

5.4. Introducing gender ideology by changing primary EU law

5.4.1. An initiative of the LIBE and FEMM committees

Shortly after the announcement of the works on the regulation on the recognition of parenthood, in early 
May 2021 the EU Committee on Civil Liberties, Justice and Home Affairs (LIBE) and the Committee on Women’s 
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Rights and Gender Equality (FEMM) published a draft report with recommendations to the European Commission 
on the recognition of gender-based violence as a new form of crime mentioned in Article 83, section 1 TFEU22.

In their draft, the LIBE and FEMM committees propose that the European Parliament, by means of a reso-
lution, call on the European Commission to take action to amend primary EU law. This would be done through 
the amendment of the TFEU in the form of adding Article 83, section 1, enumerating the areas of crimes 
under which the EU is authorised to take actions that shape the minimum standards (in terms of, for example, 
punishment), and the category of gender-based violence. Interestingly, the document contains the motion for 
a resolution, theoretically just starting the entire path towards trying to convince the European Commission 
to take action in this regard – on the last pages it already contains (in the form of an annex) a ready-made 
proposal for a decision that is expected to be taken by the European Commission.

5.4.2. The specificity of Article 83 TFEU and treaty changes

Pursuant to Article 83, section 1 TFEU, ‘The European Parliament and the Council, acting by means 
of directives in accordance with the ordinary legislative procedure, may establish minimum rules relating to the 
definition of criminal offences and penalties in the areas of particularly serious crime with a cross-border di-
mension, arising out of the nature or consequences of such offences or a specific common need to fight them.’

It is clear from the above that the EU may not always decide to introduce minimum standards – specific 
criteria must be met to be able to do so. The criterion of ‘serious crime’ should certainly be regarded as ful-
filled when a given offence can be classified as a crime, but it does not always fulfil the condition of a misde-
meanour, and it is even more highly doubtful that this criterion could be satisfied by the offence. The second 
condition is the cross-border dimension of a given area of crime, and the third condition is the justification 
of a special need to combat a given category of acts.

In the following, Article 83, section 1 TFEU lists the areas of crime for which the EP and the Council are 
empowered to issue a directive with minimum rules. These are ‘terrorism, human trafficking and the sexual 
exploitation of women and children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption, 
counterfeiting of means of payment, computer crime and organised crime’. Recently, the European Commis-
sion has already taken steps to add to the above catalogue – controversial due to the lack of definition and 
imprecise terminology – the categories of hate-speech and hate crime23. 

Article 83, section 1 TFEU lists the areas of crime for which  
the EP and the Council are empowered to issue a directive with 
minimum rules. Recently, the European Commission has already 
taken steps to add to the above catalogue – controversial 
due to the lack of definition and imprecise terminology – the 
categories of hate-speech and hate crime. Soon, using the 
same path, it is to be proposed to supplement the above 
provision with the category of gender-based violence.

22 Proposal for a Council decision to identify gender-based violence as a new area of crime listed in Article 83(1) TFEU (2021/2035(INL), https://oeil.secure.
europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021%2F2035(INL)&l=en (accessed: 22.05.2021).
Draft report: https://www.europarl.europa.eu/doceo/document/CJ01-PR-692619_EN.pdf (accessed: 22.05.2021).

23 The European Commission wants to ban hate speech, https://ordoiuris.pl/wolnosc-sumienia/wolnosc-slowa-zagrozona-komisja-europejska-chce-za-
kazu-tzw-mowy-nienawisci (accessed: 25.05.2021).

https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021%2F2035(INL)&l=en
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021%2F2035(INL)&l=en
https://www.europarl.europa.eu/doceo/document/CJ01-PR-692619_EN.pdf
https://ordoiuris.pl/wolnosc-sumienia/wolnosc-slowa-zagrozona-komisja-europejska-chce-zakazu-tzw-mowy-nienawisci
https://ordoiuris.pl/wolnosc-sumienia/wolnosc-slowa-zagrozona-komisja-europejska-chce-zakazu-tzw-mowy-nienawisci
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It may take place on the basis of the last sentences of Article 83, section 1 TFEU, i.e. ‘… depending on the 
development of crime, the Council may decide to identify other areas of crime that meet the criteria referred 
to in this paragraph. The Council shall act unanimously after obtaining the consent of the European Parliament.’ 
Soon, using the same path, it is to be proposed to supplement the above provision with the category of gen-
der-based violence, i.e. violence on the grounds of gender. After adopting a resolution proposed by the LIBE 
and FEMM committees, and after obtaining a favourable opinion from the European Commission, the Council 
may decide to amend Article 83, section 1 TFEU in the form of adding gender-based violence as a new area 
of crime for which the EU will gain power to establish minimum standards. If a directive is issued on this basis, 
Poland, as well as all other EU countries, will be forced to implement the provisions contained therein into 
their national systems. The final chance to stop the proposed change is the objection of any of the Council 
members, because according to the aforementioned provision, the change of the Treaty requires unanimity.

5.4.3. Definitions and criteria of Article 83, section 1 TFEU by a provision, 
treaty modification requires unanimity.

As mentioned above, adding a new category of ‘European crime’ to Article 83, section 1 TFEU requires 
demonstration that the area of crime in question meets three criteria: it must be ‘serious crime’ of a cross-bor-
der nature and there must be a particular need to combat this particular type of crime.

5.4.3.1. Definition of gender-based violence and gender

The authors of the motion for a resolution included in the document adopted by the LIBE and FEMM commit-
tees are trying to prove that the above requirements have been met, basing their arguments on the extremely 
broad, vague and freely interpretable definition of gender-based violence in point C of the motion for a resolution:

‘… gender-based violence is violence directed against women because they are women and affects wom-
en disproportionately; … LGBTI people are also victims of gender-based violence because of their gender, 
gender identity, gender expression and gender characteristics; ... gender-based violence is rooted in gender 
stereotypes, patriarchal structures and asymmetry of power ‘(own translation)24. 

Therefore, in this definition we do not find a clearly defined object and subject of the crime, we do not 
find specific protected features. First of all, however, determining whether a given act was motivated by 
the victim’s gender requires a deep penetration into the sphere of the internal experiences of the accused 
in order to determine whether his/her actions were actually motivated (or to what extent) by gender, or by 
the gender declared by the victim.

Moreover, this definition translates the defined term using this term (‘LGBTI people are also victims of gen-
der-based violence because of their gender’). Therefore, it is based on the idem per idem error, i.e. a logical 
error consisting in defining a concept with the same concept or its synonym. It is therefore a tautology, as, for 
example, the phrase ‘logic is the science of thinking according to the laws of logic’.

Moreover, this definition includes phrases with a broad, imprecise meaning, such as ‘gender stereotypes’ 
or ‘patriarchal structures’. Thus, in this respect it is constructed in a defective way, explaining ignotum per 
ignotum. In other words, this means that the necessary phrase (gender-based violence) is translated using 
other vague phrases25.

In practice, this and other similarly formulated definitions of gender-based violence open up such a great 
space for arbitrary, particular, subjective interpretations that it becomes a clear threat to the freedom of pub-
lic debate and expression. In view of the definition constructed in this way, it can be suspected that within  

24 Motion for a European Parliament resolution with recommendations to the Commission on identifying gender-based violence as a new area of crime 
listed in Article 83, section 1 TFEU (2021/2035(INL)), let. c), https://www.europarl.europa.eu/doceo/document/CJ01-PR-692619_EN.pdf (accessed: 
10.06.2021).

25 See: Z. Ziembiński, Logika praktyczna, Warszawa 2007, p. 52.

https://www.europarl.europa.eu/doceo/document/CJ01-PR-692619_EN.pdf
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the category of crime defined as gender-based violence, not only acts of physical and mental violence mo-
tivated by the victim’s gender, or statements inciting violence, threats, insults and other punishable acts and 
statements, will be punishable, but also any other acts of insult, contempt, mockery, taunting, and even ‘ordi-
nary’ expressive, blunt criticism, or opinions, beliefs and views that until now fell within the scope of freedom 
of expression and views.

Moreover, the imprecision of the above definition means that when trying to determine whether a given 
act can be classified as gender-based violence, the person making the interpretation will have complete 
freedom when it comes to using other definitions or catalogues determining what else may be covered by this 
slogan. For example, in view of such an open definition, there is nothing to prevent the inability to legally kill 
a conceived child as a form of gender-based violence, since denial of access to abortion has been classified 
as gender-based violence by the United Nations26, and this will already constitute a far-reaching interference 
with the issue of health policy of a Member State, which is beyond the EU’s authority. Going further, nothing 
prevents us from defining the institution of marriage understood as a union of a woman and a man as based 
on ‘gender stereotypes’, and thus the inability to ‘marry’ by differently composed couples, e.g. same-sex 
couples, which in this case will be an entry into the prerogative of the Member State to shape family law.

At the same time, the annex to the document (p. 8, p. 6) indicates that the word gender itself should be 
understood in accordance with the definition contained in the Istanbul Convention27, that is, as socially con-
structed roles, behaviours, actions and attributes that a given society considers appropriate for women and 
men. This definition, detached from the biological dimension of human sexuality, opens the door to broad, 
free interpretations of the issue of ‘gender-based violence’ even further. At the same time, in the Polish text 
of the Istanbul Convention, the word gender is translated as ‘socio-cultural gender’, which is a completely 
new and absolutely unique concept in the Polish legal order (otherwise defined than in the Rome Statute) and 
already on the basis of this convention it raises doubts about ‘gender’ and how to relate this new category 
of sex to the provisions existing in the Polish legal system, which will be discussed in more detail later.

5.4.3.2. The criteria of Article 83, section 1 TFEU

Within the above definition, the authors of the idea of extending the catalogue of European crimes by 
a new gender category argue that the serious crime criterion is met as ‘gender-based violence is a serious 
crime and a general violation of fundamental rights in the Union’ (point 16 of the draft resolution, own trans-
lation). The authors find the nature of the cross-border crime in the presumption that ‘gender-based violence 
is the result of a patriarchal society, which has a cross-border character’, as evidenced by the development 
of anti-gender movements and alleged ‘anti-women’ movements, which are also supposed to be cross-border 
(ibid., own translation). Regarding the particular need to fight this particular type of crime together, we read 
in point 17 of the motion for a resolution that ‘it also arises from the need to establish minimum rules on the 
definition of crimes and sanctions.’

The above attempts by the authors of the draft to refer to the criteria set by the TFEU as a condition for 
changing Article 83 can only testify to the fact that the authors do not have any arguments in favour of the 
amendment they propose. The specific need to regulate this area of crime has not been justified in any 
way, and in the context of the cross-border nature of the crime, an imprecise term and a general, subjective 
assessment of reality in its broadest sense have been used. If we accept any of the authors’ arguments, 
it is only in the field of demonstrating ‘serious crime’, which they are trying to prove by proving that any act 
falling under the concept of gender-based violence constitutes a violation of Articles 6, 2 and 3 of the Char-
ter of Fundamental Rights (the right to security, the right to life, the right to respect for physical and mental 
integrity) – which was listed in point 7 of the annex to the discussed document. Unfortunately, apart from 
enumerating the three articles of the Charter, it has not even been indicated in a few words how the provisions 
apply to specific acts that would be included in the proposed new crime category.

26 The Committee on the Elimination of Discrimination against Women has explained that “Violations of women’s sexual and reproductive health and 
rights, such as criminalisation of abortion, denial or delay of safe abortion and/or post-abortion care, and forced continuation of pregnancy, are forms 
of gender-based violence that, depending on the circumstances, may amount to torture or cruel, inhuman or degrading treatment” (General Recom-
mendation 35 (2017) on gender-based violence against women, updating general recommendation 19, para. 18).

27 Convention of the Council of Europe on preventing and combatting violence against women and domestic violence, drawn up in Istanbul on 11 May, 
2011 (Journal of Laws of 2015, item 961).
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5.4.4. The impact of the proposed amendment on Polish family law

Above and beyond the issues discussed above, however, there is a much more significant change in the 
Polish – and not only Polish – law brought about by the discussed amendment to the TFEU. For the first time 
in legal transactions, a provision of the rank of the EU treaty, binding for Poland, and an EU directive referring 
directly to the gender theory and introducing solutions and binding definitions in its scope, may appear. This 
means introducing into the Polish legal system categories that do not comply with the current regulations 
based on gender duality, in addition genders distinguished on the basis of biological differences. While 
the problem of defining gender translated in the Polish language version of the Istanbul Convention as ‘so-
cio-cultural gender’ may be reduced to the consideration of terminating the convention, in the case of the 
proposed amendment to TFEU we are already talking about EU primary law and the EU directive which we 
will be obliged to implement.

Meanwhile, the Polish Constitution defines marriage as a union of a woman and a man (Article 18 of the 
Polish Constitution), i.e. two people of the opposite sex, which has not raised any interpretation doubts to date. 
In the face of introducing the concept of gender into our legal order, one should expect a situation of legal 
uncertainty, which on the one hand is entirely based on a clear, dichotomous division into male and female 
sex based on biological premises, and at the same time adopts the gender theory, according to which sex 
become a social construct. The undermining of such a fundamental issue may lead to the need for chang-
es in family law, where the implementation of the directive on gender-based violence will affect the legal 
understanding of gender. At the same time, the introduction of gender-based violence into the penal code, 
understood – according to the will of the authors of the project – among others violence ‘because of gender, 
gender identity, gender expression and sexual characteristics’, can lead to attempts to prosecute ‘inequality’ 
in the context of family law (marriage, adoption, partnerships).

5.5. Summary

Analysing the successive, increasingly frequent, interventions of the European Union in the material fam-
ily law, which is completely beyond the scope of powers of the community, it is impossible not to notice the 
gradual and bolder entry into this area of law reserved for the Member States.

Moreover, with the passage of time and with the specific testing of the reaction of the Member States 
to subsequent interventions, attempts to influence the shape of family law – in terms of the most sensitive 
in terms of world view and at the same time the most culturally important categories, i.e. marriage, adoption 
and definition of a family – are becoming increasingly audacious and arbitrary.

Accepting the case of Coman et al. against Romania as the first genuinely wide-ranging attack on family 
law prerogatives, we can consider that this interference with the internal legal order was otherwise delicate. In 
this case, we were dealing with strategic litigation, i.e. a change in law or interference with the law (depending 
on a specific Member State) was to result from the shape of the judgment issued by the CJEU. The law shaped 
in this way, however, ultimately depends on many factors – it is the result of a certain interpretation (first the 
interpretation of the directive by the CJEU, then the interpretation of the judgment by the Member State and 
its constitutional court), it does not force a change of law directly, it remains in the category of ‘application’ 
or ‘non-application’ of judgments of the Court.

Having passed this ‘least controversial’ attempt to interfere with an area outside its scope of powers 
(which was met with less opposition than might have been expected), the EU decided to take a much bolder 
step – to start work on a regulation intended to have a direct impact on the substantive family law of the Mem-
ber States. Still, although it is obvious that the imposition of recognition by all EU Member States of adoption 
by same-sex couples in another country is an entry into the area of family law, the European Commission is 
trying to find a legal loophole that could justify its conduct. Although an attempt to rely on Article 81, sec-
tion 3 TFEU is unsuccessful, it is important that while looking for a justification for its actions and deciding 
on such a dubious legal basis, the European Commission shows that it is aware that it goes beyond the scope 
of powers granted to the EU.
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Opposition to the regulation on the recognition of parenthood was voiced by the EU society, but it should 
be noted that this opposition – although raised also in the context of abuse of powers – came from conserva-
tive circles, whose main goal is to defend the institution of marriage and the family. Unfortunately, it is in vain 
to look for ‘non-conservative’ voices against the idea of the EU regulating issues related to parenthood, which 
would raise the significant problem of the free entry of the EU into the area of law reserved for a Member 
State. Perhaps this passivity of a significant part of the EU population, including political circles, prompted 
another attempt to influence the family law of the Member States.

The proposal of the EU committees related to the introduction of the gender-based violence category 
to the catalogue of European crimes seems to be the culmination of the entire path, where in just four years 
(2018-2021) as many as three possible modes of entering the area of law lying entirely outside the scope 
of powers of the Union were initiated. In a situation where the treaty was changed, an unparalleled prece-
dent would be created. Here, left to free interpretation, the term gender and gender-based violence would 
become the basis and key of legal and social change on a massive scale. Moreover, the EU, following the 
issuing of the directive, which is undoubtedly to be expected shortly after completing the catalogue to include 
gender-based violence, would have a tool enabling it to set minimum standards in this area of crime.

Following the course of events in recent years and analysing the subsequent steps taken by the EU, we 
can see that from unlawful, but basically harmless ‘calls’ to introduce changes in Polish family law made during 
debates in the EP or by way of non-binding EP resolutions, we quickly reach the point where failure to adapt 
to the extreme ideological vision of marriage and family forced by the left-wing agenda will become a really 
criminalised crime. The only chance to avoid such a development is the firm opposition of the Member States 
and the return of the European Union to the activities defined by the will of the Member States in the Treaties.





6
The European Union  
and social rights

Collegium Intermarium | Report no. 2



82 Collegium Intermarium | Report no. 2

Chapter VI. The European Union and social rights

Weronika Przebierała

6.1. Introductory remarks

The thesis is devoid of originality that the history of Europe is characterised by conflicts and internal 
tensions rather than agreements and the implementation of common goals. Just a few years after the end 
of World War II, the countries of Western Europe not only took steps to build peaceful relations, but began 
integration on such a scale that before the war seemed utopian at best. It is known that the basis of such con-
solidation must be the common interests of its subjects, which – as long as they are satisfied – allow it to ex-
ist. In the case of European integration, these are certainly closely related political and economic interests. 
The first of them focus primarily on the need to maintain the stability of the continent and defend European 
interests vis-à-vis the rest of the world, while the economic advantages boil down to the possibility of taking 
advantage of the potential of the scale of production and the comparative advantage of various parts of the 
continent. Conducting an integration policy, especially through the creation of strong supranational struc-
tures, allows for the building of economic ties not only among the Member States, but also with the rest of the 
world. Due to this, the creation of the Union is most attractive for technologically and organisationally highly 
developed countries, but with shortages in the area of natural and personal resources, as well as in terms 
of the size of the market or territory1. 

Increasingly important in the process of this integration is social policy, which is defined as: ‘... joint activity 
of governmental institutions and non-governmental organisations aimed at levelling out social differences 
between citizens of individual Member States of the European Union, while this policy should be implemented 
at the transnational level.’ The EU acquis in this area focuses on the definition of numerous labour and social 
standards, established by legal regulations, social programmes, declarations, recommendations and opinions. 
They include broadly understood employment policy and its protection, labour protection, health and safety 
conditions at work, as well as issues related to social security, counteracting unemployment, inequality and 
discrimination. Although the content of these acts is mostly general norms, they undoubtedly set the direction 
for the actions of the European Union and its Member States.

6.2. The genesis and development of legal regulations  
of the community social policy

The first step towards integration and, at the same time, the germ of the future social policy was the 
treaty establishing the European Coal and Steel Community (ECSC) of 1951. Pursuant to Article 2, one of its 
objectives was to contribute to the economic development of the Member States and to raise living standards 
and employment by creating a common market for coal and steel. Although social policy was not the main 
subject of the regulation of the treaty, which left the authority in this respect to the Member States, in some 
circumstances the High Authority was able to intervene in the activities of the members. This concerned, 
among others, the wages of workers which, in the event of particularly low levels, were subject to supervision 
by the authority. The High Authority was also able to provide financial support to counterbalance the nega-
tive impact of technological progress in the labour industry. Member States were also required to remove all 
employment restrictions for mobile skilled workers. 

1 M. Piechowicz, Analiza obecnego stanu integracji europejskiej a możliwe kierunki rozwoju wspólnoty, [in:] Przeszłość, teraźniejszość i przyszłość inte-
gracji europejskiej, Ed. M. Klimecki, H. Szczechowicz, Włocławek 2008, pp. 404-405. 
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In a broader, though still synthetic approach, the Community social policy was defined by the Treaty of Rome 
of 1951, establishing the European Economic Community2 (hereinafter: EEC). Title III of the Act, devoted strictly 
to social policy, contained standards taking into account the need to improve the living and working conditions 
of citizens. Leaving the authority in this area primarily to the Member States, it imposed on the Commission 
only the obligation to promote close cooperation between the Member States, in particular in such areas as: 
employment, labour law and working conditions, training and professional development, social security, pro-
tection against accidents and occupational diseases, occupational hygiene, the right to form trade unions, the 
implementation of which was to be based on issuing opinions and organising consultations. Member States 
were obliged to introduce and apply the principle of equal pay for male and female employees for equal work 
and to maintain the balance of paid leave systems. In addition, the European Social Fund was established 
to improve the mobility of workers employed in the internal market. According to the provisions of the treaty, 
it was to facilitate the employment of workers within the internal market and to increase geographical and pro-
fessional mobility within the community. Due to the large financial constraints, initially it had a very limited area 
of operation, which resulted in its low effectiveness3. Most of these provisions, which were largely non-binding, 
were primarily intended to define the direction for the coordination of national social policies4.

It is also worth mentioning the ratification of the European Social Charter5 by the Council of Europe in 1961. 
The Charter defined certain social standards regarding rights such as the right to work, negotiation, social 
security, association and social welfare. Although it did not bring about any new legal solutions, as it is not 
a document of the European Communities, it did exert some influence on the policy of the EEC countries6.

Social policy was not one of the main activities of the European community for many years, because until 
1971 only two regulations concerning this matter were prepared. They were devoted to regulating the free 
movement of workers7 and the application of social security systems for employees, self-employed persons 
and members of their families moving within the Community8. 

Later, there was an increase in interest in social issues, which resulted in the announcement of the 
First Social Programme prepared by the European Commission in 19739. This led to the adoption of many 
directives on social rights. They concerned, among others, applying fair remuneration for working men and 
women10, equal treatment of men and women in the field of social security11, and protection of the employee 
in the event of the insolvency of the employer12. 

As far as European social issues are concerned, it was essential that Jacques Delors took over the presi-
dency of the European Commission in the second half of the 20th century. As a socialist and promoter of the 
idea of the ‘European social space’ (l’espace sociale), he strongly emphasised the values of the European 
social model13.

2 Traktat ustanawiający Europejską Wspólnotę Gospodarczą, https://eur-lex.europa.eu/legal-content/DE/TXT/PDF/?uri=CELEX:11957E/TXT&from=EN, 
accessed: 13 April, 2021 

3 K. Kopciuch, Rozwój regulacji socjalnych w prawie wspólnotowym, ,,Studia europejskie” no. 1 (2014), https://www.ce.uw.edu.pl/pliki/pw/1-2014_kop-
ciuch.pdf, accessed: 20 April, 2021, p. 40. 

4 K. Kopciuch, Rozwój…, p. 39.

5 Europejska Karta Społeczna sporządzona w Turynie dated 18 October, 1961 (Journal of Laws of 1999, No. 8, item. 67 with amend.).

6 M. Grewiński, Polityka społeczna Unii Europejskiej, http://mirek.grewinski.pl/dane/ksiazki/artykuly/polityka_spoleczna_unii_europejskiej_eduka-
cja_ustawiczna_doroslych.pdf, accessed: 18 April, 2021, p. 3.

7 Council regulation (EWG) no. 1612/68 dated 15 October, 1968 on the free movement of workers within the Community, (Journal of Laws EU No. of 1968, 
No. 257, p. 2, as amended).

8 Council Regulation (EEC) No. 1408/71 of 14 June, 1971 on the application of social security systems to employed persons and their families moving 
within the Community (Journal of Laws of the European Union No. 1971 No. 149, p. 2, as amended).

9 M. Grewiński, Polityka…, p. 4.

10 Council Directive of 10 February, 1975 on the approximation of the laws of the Member States relating to the application of the principle of equal pay 
for men and women (Journal of Laws of the EU, No. 45, 1975, p. 19).

11 Council Directive of 19 December 1978 on the progressive implementation of the principle of equal treatment for men and women in matters of social 
security (Journal of Laws of the EU, No. 6, 1979, p. 24).

12 Council Directive 80/987/EEC of 20 October 1980 on the protection of employees in the event of the insolvency of their employer (Journal of Laws 
of the European Union of 1980 No. 283, p. 23, as amended).

13 M. Grewiński, Polityka.., p. 9. 

https://eur-lex.europa.eu/legal-content/DE/TXT/PDF/?uri=CELEX:11957E/TXT&from=EN
https://www.ce.uw.edu.pl/pliki/pw/1-2014_kopciuch.pdf
https://www.ce.uw.edu.pl/pliki/pw/1-2014_kopciuch.pdf
http://mirek.grewinski.pl/dane/ksiazki/artykuly/polityka_spoleczna_unii_europejskiej_edukacja_ustawiczna_doroslych.pdf
http://mirek.grewinski.pl/dane/ksiazki/artykuly/polityka_spoleczna_unii_europejskiej_edukacja_ustawiczna_doroslych.pdf
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As far as European social issues are concerned,  
it was essential that Jacques Delors took over the 
presidency of the European Commission in the second half 
of the 20th century. As a promoter of the idea of ‘European 
social space’ (l’espace sociale), he strongly emphasised 
the values of the European social model.

An important step on the path of strict social security for community citizens was the signing in 1986 of the 
Single European Act (hereinafter: SEA)14. Under it, the Treaty was amended in the field of social policy – intro-
ducing the statement that: ‘Member States attach particular importance to promoting improvement, in particular 
in the field of the working environment, protection of workers’ health and safety, and consider it their aim to har-
monise conditions in this area, while keeping the improvements already introduced15.’ In 1988, it was decided 
to create a new act, which was ancillary to the SEA and, at the same time, constituted a harmonisation of the 
laws of the Member States in the field of social policy. Therefore, at the summit in Strasbourg on 9 December, 
1989, the Community Charter of Fundamental Social Rights of Workers was signed16. These rights included 
fundamental social rights in areas such as the improvement of living and working conditions, the right to voca-
tional training, information, taking into account employees’ opinions and cooperation, freedom of association 
and contract negotiation, freedom of employment and remuneration for work, freedom of movement and choice 
of place residence, social protection, protection of children and young people, and equal treatment of men and 
women. It should be emphasised that this was another act deprived of the character of a secondary source 
of European law, and thus it did not allow the parties to invoke the rights contained therein, even before a court. 
It is worth noting that this is a fairly typical decision-making technique of EU bodies – from legally non-binding 
programme declarations to universally binding standards17.

6.3. Current regulations

The creation of the European Union and its subsequent connection with the European Community under 
the Treaty of Lisbon were of great importance for the strong implementation of the Community’s social pol-
icy18. The treaty divided the powers in the field of social policy between the Union and the Member States, 
bearing in mind the requirements related to the promotion of a high level of employment, adequate social 
protection, high level of education, training, protection of human life and combatting social exclusion19. In 
connection with these events, the interference of the EU authorities in the social policy of the Member States 
has been strengthened over time, transforming non-binding recommendations into obligations on the part 
of the Member States, sometimes contrary to their national interest.

14 Jednolity Akt Europejski (Journal of Laws of 2004, No. 90, item 864/5 as amended). 

15 Ibid.

16 The Social Card of the European Community, http://www.ptps.org.pl/old_site/u_miedzynarodowe.php?ustawodawstwo_id=14, accessed: 18 April, 
2021.

17 M. Grewiński, Polityka…, p. 10.

18 The Treaty of Lisbon, amending the Treaty on European Union and the Treaty establishing the European Community, drawn up in Lisbon on December 
13, 2007 (Journal of Laws of 2009, No. 203, item 1569).

19 H. Tendera-Właszczuk (Ed.) et. al., Polityka społeczna krajów Unii Europejskiej po wschodnim rozszerzeniu, Kraków 2010, p. 31.

http://www.ptps.org.pl/old_site/u_miedzynarodowe.php?ustawodawstwo_id=14
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The Treaty on European Union20 merely stipulates that one of the objectives of the Union is to promote social 
protection and combat social exclusion. The Treaty on the Functioning of the European Union21 (hereinafter: 
TFEU) addresses the issue of social rights much more broadly, devoting an entire chapter to it. In the chapter 
‘Social Policy’, it sets out the objectives of the Union and the Member States, which boil down to promoting 
employment and improving living and working conditions, in order to ensure adequate social protection. To 
implement these provisions, in accordance with Article 153 TFEU, the Union supports and complements the 
activities of the Member States in the following areas:

• improvement in particular of the working environment to protect workers’ health and safety;

• working conditions;

• social security and social protection of workers;

• protection of employees in the event of termination of an employment contract;

• information and consultation with employees;

• representation and collective defence of the interests of employees and employers,  
including co-management;

• conditions of employment for third-country nationals legally residing in the territory of the Union;

• integration of people excluded from the labour market;

• equality between men and women with regard to labour market opportunities and treatment at work;

• combatting social exclusion;

• modernising social protection systems.

Importantly, the rest of the article authorises the European Parliament and the Council to adopt in almost 
all of these areas (except the last two) directives specifying minimum requirements, taking into account the 
conditions and technical standards existing in the Member States, and at the same time avoiding creating 
restrictions that hinder the creation and development of small and medium-sized enterprises (SME).

Here, attention should also be paid to the Charter of Fundamental Rights of the European Union22 
(hereinafter: CFR). The Treaty of Lisbon made the CFR binding so that its norms can be directly applied23. 
Most social regulations are included in Title III (equality) and IV (solidarity), prohibiting slavery and forced 
labour, any discrimination (in particular due to sex, race, colour, ethnic or social origin, genetic features, 
language, religion), beliefs, political views or any other views, membership of a national minority, property, 
birth, disability, age or sexual orientation), the obligation to respect the principle of equality between 
women and men in terms of employment, work and remuneration, ensuring the right to collective bar-
gaining and action, free job placement, protection in the event of unjustified dismissal, and organisation 
of working conditions that respect the health, safety and dignity of the employee. In addition, the pro-
visions of the CFR provide the employee with the right to limit the maximum working time to daily and 
weekly rest periods and to annual paid leave. The following articles also regulate the prohibition of child 
labour and the protection of young people at work. 

In order to implement the above-mentioned provisions, the Council of the European Union and the Eu-
ropean Parliament were given the power to issue EU law binding acts.

20 Treaty on European Union (Journal of Laws of 2004, No. 90, item 864/30).

21 Treaty on the Functioning of the European Union (Journal of Laws of 2004, No. 90, item 864/2).

22 Charter of Fundamental Rights of the European Union (Journal of Laws UE. C. of 2007 No. 303, p. 1, as amended).

23 T. Jurczyk, Ochrona socjalnych praw jednostki w Unii Europejskiej, [in:] Prawne aspekty prywatyzacji, [Ed.] J. Blicharz, Wrocław 2012, p. 506.
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6.4. Controversial directives

Although according to the wording of Article 151 TFEU relating to social policy, the legal tools introduced 
by the Union are to take into account the diversity of national practices, in particular in the field of contractual 
relations, as well as the need to maintain the competitiveness of the Union’s economy, the controversial reg-
ulations and directives which – in the opinion of both entities directly interested, as well as representatives 
of Poland in the EU arena – violate the interests of Polish enterprises.

Widely commented on in the business community was, among others, Directive 2018/957 of the Euro-
pean Parliament and of the Council of 28 June 2018 amending Directive 96/71/EC concerning the posting 
of workers in the framework of the provision of services24. It should be noted that the directive does not fulfil 
the standard of the freedom to provide services. It provides for the obligation to apply generally applicable 
regulations of the host country to a posted worker, specifying remuneration with all its components, as well 
as limiting the period of posting to 12 months with the possibility of a one-off (in exceptional cases) extension 
by 6 months – after this period, the company must provide the employee with almost all employment condi-
tions resulting from the regulations of the host country including, among others, norms and length of working 
time, daily and weekly rest periods, length of holiday leave, rules for the protection of pregnant workers and 
the period of maternity leave. It also introduces an obligation to pay a fee to cover the costs of accommoda-
tion, travel and meals of a posted employee.

In practice, after 12 months, a posted worker will be equated to an employee of a given host country.

According to the data of the Social Insurance Institution for 2018, the number of issued A1 documents 
(each posted employee must have such a document) amounted to over 600,000, and shows an upward trend. 
It turns out that Poland posts the most workers in the entire European Union25. Providing posted workers 
with employment conditions appropriate for Western European countries significantly increased the costs 
of a posting and, in order to meet all the requirements, forces entrepreneurs to conduct a detailed analysis 
of the labour law of the host country, not only at the national but also the local level. In countries that do not 
have a system for recognising collective labour agreements as universally binding, working conditions and 
remuneration must be sought in industry and regional agreements.. 

Providing posted workers with employment 
conditions appropriate for Western European 
countries significantly increased the costs of  
a posting and, in order to meet all the requirements, 
this forces entrepreneurs to conduct a detailed 
analysis of the labour law provisions of the host 
country, not only at the national but also  
the local level.

24 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June, 2018 amending Directive 96/71/EC on the posting of workers in the 
framework of the provision of services (Journal of Laws of the EU, 2018, No. 173, p. 16, as amended).

25 President of the Social Insurance Institution (ZUS) – Prof. Uścińska, https://www.zus.pl/o-zus/aktualnosci/-/publisher/aktualnosc/8/prof_-uscinska-wy-
dajemy-najwiecej-a1-w-calej-europie/3181530, accessed: 28 April 2021.

https://www.zus.pl/o-zus/aktualnosci/-/publisher/aktualnosc/8/prof_-uscinska-wydajemy-najwiecej-a1-w-calej-europie/3181530
https://www.zus.pl/o-zus/aktualnosci/-/publisher/aktualnosc/8/prof_-uscinska-wydajemy-najwiecej-a1-w-calej-europie/3181530
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To facilitate its implementation, the directive requires Member States to make publicly available infor-
mation on the terms and conditions of employment, in accordance with national law and/or practice, without 
undue delay and in a transparent manner, on a single official national website, including information on the 
components of the remuneration. However, according to experts of the think-tank Labour Mobility Initiative, 
Western European countries do not make it easier for Polish employers to obtain information about the current 
employment conditions, while applying administrative penalties and increasing control26. They also indicate 
the problem of imprecise provisions of the directive, which result in divergent interpretations on the basis 
of its implementation in individual Member States. Modification of the provisions on the principles of posting 
workers from less developed Member States to work in wealthier EU countries may, as a consequence, slow 
down the pace of growth in the dynamics of services provided to date27. What is more, in the long run, these 
provisions may also prove to be a challenge for the employees themselves who have worked in several 
European countries and will want to complement the documentation in order to determine the right to a re-
tirement pension. 

During the debate in the European Parliament, Polish MEP, Prof. Zdzisław Krasnodębski, took a position 
on the directive, pointing out: ‘Instead of being a tool to protect workers, it will ... become a tool to protect 
the economies of richer Member States from more competitive enterprises, mainly from Central and Eastern 
Europe, but also from Portugal and Spain28.’ 

Poland submitted a complaint to the Court of Justice of the EU, in which it questioned the legal basis 
and the content of the act, accusing it of disturbing the functioning of the internal market of the community29. 
The Court finally dismissed the action, stating that: ‘the EU legislature could adapt the balance on which that 
directive was based by strengthening the rights of posted workers in the host Member State in such a way 
that competition between undertakings posting workers to that Member State and undertakings having the 
headquarters there develops under fairer conditions30.’ It is difficult to agree with the thesis of the Court, 
as differences in commercial and economic development prevent the Member States from providing the 
same social conditions, therefore the richer and more developed clearly benefit from it.

The Mobility Package, so published on 31 July, 2020 in the Official Journal of the EU, comprises a set 
of EU legal acts whose entry into force has been spread over time. Some of them are in force now, and the 
rest are to be gradually introduced into force. In accordance with the assumptions of the Mobility Package, 
the provisions on the posting of workers remain valid also for international drivers.

The Mobility Package has changed some rules of employing drivers by introducing numerous strict reg-
ulations that strongly interfere with the way in which EU entrepreneurs conduct business. A complex of acts 
of EU law that includes changes to, among others, the regulated weekly rest of the driver, the obligation 
to return the driver home or restrictions on cabotage, which may pose challenges for entrepreneurs dealing 
with international transport. 

26 The Posting of Workers Directive is already in force, https://www.prawo.pl/kadry/zmiany-w-delegowaniu-pracownikow-od-lipca-2020-unijna-dyrekty-
wa,502027.html, accessed: 27 April, 2021. 

27 A. Świątkowski, Delegowanie pracowników w ramach świadczenia usług – wspólny czy partykularny rynek pracy Unii Europejskiej?, „Europejski Prze-
gląd Sądowy” 5 (2019), p. 32.

28 Statement by a Member of the European Parliament – prof. Zdzisław Krasnodębski, https://wgospodarce.pl/informacje/50083-polska-przegrala-ws-pra-
cownikow-delegowanych, accessed: 1 June, 2021.

29 Complaint of the Republic of Poland against the European Parliament and the Council of the European Union of 3 October, 2018, C-626/18.

30 Judgment of the Court of Justice of the European Union of 8 December, 2020, C-626/18, the Republic of Poland against the European Parliament.

https://www.prawo.pl/kadry/zmiany-w-delegowaniu-pracownikow-od-lipca-2020-unijna-dyrektywa,502027.html
https://www.prawo.pl/kadry/zmiany-w-delegowaniu-pracownikow-od-lipca-2020-unijna-dyrektywa,502027.html
https://wgospodarce.pl/informacje/50083-polska-przegrala-ws-pracownikow-delegowanych
https://wgospodarce.pl/informacje/50083-polska-przegrala-ws-pracownikow-delegowanych
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The Mobility Package has changed some rules 
of employing drivers by introducing numerous strict 
regulations that strongly interfere with the way 
in which EU entrepreneurs conduct business.

For example, a driver is required to take, in every two consecutive weeks, at least two regular weekly 
rest periods, or one regular weekly rest period and one reduced weekly rest period of at least 24 hours31. In 
practice, this will make it difficult to determine the correct distribution of drivers’ working time, and for entrepre-
neurs, the restrictions on the use of two consecutive shortened weekly rests will be additionally burdensome. 

Moreover, all rests lasting longer than 45 hours cannot be taken in the cabin of the vehicle (even if it is 
adapted to it), and must take place in a place of accommodation suitable for each gender and equipped with 
appropriate accommodation and sanitary infrastructure32 (e.g. a hotel) at the employer’s expense. 

In addition to further obligations to determine the appropriate working time, the Mobility Package also 
imposes registration obligations on entrepreneurs. According to its provisions, companies must organise the 
work of drivers in such a way that they can return to the base every 4 weeks, and also requires documenting 
the manner of meeting this obligation33. This is especially important in the context of an epidemic. Due to the 
limited mobility between countries, such laws seem illusory.

The package also introduces significant restrictions on cabotage operations. The carrier will be able 
to perform a maximum of three cabotages within seven days, and will not be able to perform another cabo-
tage in the same country, unless at least four days have elapsed since the last cabotage operation. During 
this time, the employee will be unable to work34. It is worth noting here that Poland is the absolute leader 
in cabotage transport with a volume of 16,637 million tkm transported in 2018, and immediately behind us is 
Romania (3,725), Lithuania (3,885) and Slovakia (1,263).

31 Regulation (EC) No 561/2006 of the European Parliament and of the Council of 15 March, 2006 on the harmonisation of certain social legislation relat-
ing to road transport and amending Council Regulations (EEC) No 3821/85 and (EC) 2135/98 as also repealing Council Regulation (EEC) No. 3820/85 
(Journal of Laws of the European Union of 2006 No. 102, p. 1, as amended).

32 Ibid.

33 Regulation (EC) No 561/2006 of the European Parliament and of the Council of 15 March, 2006 on the harmonization of certain social legislation relat-
ing to road transport and amending Council Regulations (EEC) No 3821/85 and (EC) 2135/98 as also repealing Council Regulation (EEC) No. 3820/85 
(Journal of Laws of the European Union of 2006 No. 102, p. 1, as amended).

34 Regulation (EU) 2020/1055 of the European Parliament and of the Council of 15 July, 2020 amending Regulations (EC) No 1071/2009, (EC) No 1072/2009 
and (EU) No 1024/2012 in order to adapt them to changes in road transport (Journal of Laws UE. No. of 2020, No. 249, p. 17).
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Figure 6.1. Road freight transport according to the distance criterion.
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Source: Eurostat.

35 The mobility package will increase the costs of drivers’ salaries by 30%, https://logistyka.rp.pl/prawo/7277-pakiet-mobilnosci-podniesie-koszty-wyna-
grodzen-kierowcow-o-30-proc, accessed: 28 April, 2021.

In 2018, most road transport was performed at distances from 50 km to 1,999 km, while on the route 
from 1,000 km to 2,000 km it practically disappeared. Importantly, according to the Road Freight Transport 
report, in recent years Germany has recorded a decrease at distances exceeding 1,000 km, while an increase 
has been observed at distances from 50 to 149 km. In this light, it can be seen that the Mobility Package will 
make it easier for Western countries to take over a large part of the contracts.

These restrictions will result not only in limiting cabotage operations and, consequently, in the revenues 
of Polish carriers from the transport industry, but at best also in limiting drivers’ working time. According to the 
president of the INELO Group, in the long term the said regulation will weaken the position of Polish transport 
companies on the European market35.

https://logistyka.rp.pl/prawo/7277-pakiet-mobilnosci-podniesie-koszty-wynagrodzen-kierowcow-o-30-proc
https://logistyka.rp.pl/prawo/7277-pakiet-mobilnosci-podniesie-koszty-wynagrodzen-kierowcow-o-30-proc


90 Collegium Intermarium | Report no. 2

6.5. The European Pillar of Social Rights
The European Pillar of Social Rights (hereinafter: EPSR) is an interinstitutional declaration of the European 

Commission, the European Parliament and the Council, announced at the Social Summit for Fair Employment 
and Economic Growth held on 17 November, 2017 in Gothenburg. The declaration includes a preamble that: 
‘The European Pillar of Social Rights is intended to serve as a guide to achieving positive employment and social 
outcomes in responding to current and future challenges, the results of which are directly aimed at meeting citi-
zens’ basic needs and ensuring better adopting and implementing social rights.’ Although the document is to be 
of a declarative nature, the further part of the preamble indicates that its implementation is a common political 
commitment and responsibility, and implementation should take place both at the level of the Union and at the 
level of individual Member States36. Later, the authors argue that ‘it does not entail an expansion of the Union’s 
powers or the tasks conferred on it by the treaties. It should be implemented within the limits of these powers.’

The European Pillar of Social Rights is an 
interinstitutional declaration by the European 
Commission, the European Parliament and the Council 
announced at the Social Summit for Fair Employment 
and Economic Growth held on 17 November, 2017 
in Gothenburg. The content of the document indicates  
20 principles that are to constitute the foundations  
of a ‘Social Europe’.

The content of the document indicates 20 principles that are to constitute the foundations of a ‘Social 
Europe’. The principles are divided into three categories: equal opportunities and access to the labour market, 
fair working conditions, and social protection and social inclusion.

36 Ibid.

Table 6.1. Structure of the EPSR.

Equal opportunities  
and access to employment Fair working conditions Social protection and social inclusion

1. Education, training and 
lifelong learning.

2. Gender equality

3. Equal opportunities

4. Active support for  
employment

5. Safe and flexible employment

6. Remuneration

7. Information on employment conditions 
and protection in the event of dismissal

8. Social dialogue and social 
commitment of employees

9. Balance between work and private life

10. A healthy, safe and well-adjusted work 
environment and data protection

11. Childcare and support for children

12. Social protection

13. Unemployment benefits

14. Minimum income

15. Retirement benefits and pensions

16. Healthcare

17. Integration of disabled people

18. Long-term care

19. Housing and help for the homeless

20. Access to essential services

Source: Own study.
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Each of the rules contains at least one entitlement in the field of labour law or social security for 
different entities. They are defined very broadly, for example: ‘Everyone has the right to quality inclusive 
education, training and lifelong learning in order to maintain and acquire skills that enable them to par-
ticipate fully in the life of society and to effectively cope with changes in the labour market‘, ’Regardless 
of the type and duration of the employment relationship, employees have the right to fair and equal 
treatment as regards working conditions, access to social protection and training‘, ’Parents and carers 
have the right to appropriate leave, flexible work arrangements and access to care services‘ and ’Women 
and men have equal access to special leave to fulfil caring responsibilities and should be encouraged 
to use such leave in a rational manner‘.

Importantly, the social indicators table, which is an instrument supporting the EFSR, puts Poland in a rel-
atively positive light.

Table 6.2. Social indicators – Poland 2019.

Early school leavers  
(% of population aged 18-24)

Best results

Equal 
opportunities 

and access  
to employment

The difference in the level of economic activity of women and men Requires observation

Income distribution inequality (S80/S20) Close to average

People at risk of poverty or social exclusion (%) Better than average

NEETs (% of population aged 15-24) Close to average

Dynamic labour 
markets and 
fair working 
conditions

Employment rate (% of population aged 20-64) Close to average

Unemployment rate (% of population aged 15-74) Better than average

Long-term unemployment (% of population aged 15-74) Better than average

GDHI increase per capita N The best results

Net earnings of a single, childless person working ful-time  
and receiving an aver-age wage Requires observation

Social 
protection  
and social 
inclusion

Impact of social transfers (excluding pensions) on reducing poverty Better than average

Children under the age of 3 in institutional care Critical situation

Unmet medical care needs according to a self-reported research Better than average

Citizens' digital skills Requires observation

Source: National Report – Poland 2019, https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-
report-poland_pl.pdf, accessed: 25 April 2021.

The assessment is based on the average obtained by comparing the indicators in all Member States. 
Poland’s situation in seven out of fourteen indicators was better than in other countries of the community. 
Indicators on poverty and income inequality have improved over the last few years, and Poland has performed 
well in terms of access to employment. On the other hand, the need to take appropriate action is visible in the 
area of care for children under 3 years of age.

The European Commission has already defined an initial action plan to achieve the demands set out in the 
EPSR and the goals it intends to meet by 2030: 

a) ensuring employment of at least 78% population aged 20-64,
b) raising professional qualifications every year by at least 60 percent of adult EU citizens,
c) 15 million decline in the number of people at risk of poverty and exclusion.

https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-poland_pl.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-poland_pl.pdf
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Although the implementation of the action plan is of a long-term nature, the Commission has already 
prepared draft legislation and draft strategies on some issues. They include, among others a proposal for 
a directive on adequate minimum wages37. The Commission has proposed that EU countries define minimum 
wage updating criteria that include at least: the purchasing power of the statutory minimum wages, including 
the cost of living and the share of taxes and social benefits; overall level of gross wages and their distribution; 
and gross wage growth rate and dynamics of changes in labour productivity. Moreover, it recommends that 
it should be at least 50 percent of the average salary in a given country. Such actions deprive one of the 
possibility of implementing one’s own social and economic development plan. It is worth emphasising that 
EU regulations do not allow for a top-down determination of the minimum wage38.

There is also a proposal for a directive on wage transparency, the aim of which is to combat the pay 
inequality between men and women, and to make the latter aware of the wage discrimination which, in the 
Commission’s opinion, they succumb, but are unaware of. Pursuant to its provisions, employers will have 
to provide information on the amount of remuneration or its range in the recruitment announcement or before 
the interview, as well as to submit reports on, among others, the gender pay gap (applies to enterprises with 
more than 250 employees) and provide anonymous data on remuneration at the employee’s request. Disre-
garding the questionable effectiveness of this concept in the fight against the wage gap, it will undoubtedly 
impose additional, cost-generating obligations on entrepreneurs, which is not recommended especially in the 
post-pandemic period. Incidentally, it is worth noting that Eurostat data indicate that in Poland the gender pay 
gap is 8.5% and is one of the lowest in the entire EU39. 

In March this year, the Commission also adopted the Disability Rights Strategy 2021-2030. Its aim is 
to facilitate the participation of people with disabilities in society and the economy, and to extend the scope 
of mutual recognition of the status of a person with disabilities in areas such as labour mobility and benefits 
related to the conditions for providing services, following the creation of the European Disability Card, which 
the Commission will propose to prepare by the end of 202340.

In addition, the Commission undertook to undertake measures to prepare, within two years, of, among others:

a) a strategy for the rights of the child and the European guarantee for children,
b) a package of skills and talents,
c) a new strategy for health and safety at work,
d) the European Platform against Homelessness,
e) initiative for collective bargaining for the self-employed,
f) long-term care initiative,
g) Council Recommendations on Minimum Income.

At this point, it is worth mentioning the doubts that arose in the circles of employers regarding the EPSR. 
Representatives of seven employers’ organisations from Germany, Denmark, Estonia, Finland, Sweden, the 
Czech Republic and Poland sent a letter to the European Commission pointing to the accompanying fears 
related to the assumptions of the EPSR41. They indicate the diversity of labour markets, social systems and 
societies prevailing in the European space, and therefore the top-down control of social policy, may have 
a negative impact on these systems, causing damage to them. The Union should limit itself to a supporting 
role, creating new opportunities for the Member States resulting in an increase in their long-term potential, job 
creation and improvement of social conditions. The Warsaw Enterprise Institute took a more critical position, 
claiming that while the main goals of Social Europe sound right (equal opportunities in the labour market, fair 
conditions, inclusiveness), the path chosen by the EU to achieve them inevitably leads to the deterioration 
of the situation of the poorest Europeans and the impoverishment of the middle class, and it also undermines 

37 Dyrektywa Parlamentu Europejskiego i Rady w sprawie adekwatnych wynagrodzeń minimalnych w Unii Europejskiej, https://eur-lex.europa.eu/legal-
-content/PL/TXT/PDF/?uri=CELEX:52020PC0682&from=EN, accessed: 25 April 2021. 

38 Traktat o funkcjonowaniu Unii Europejskiej (Dz. U. z 2004 r. Nr 90 poz. 864/2). 

39 Eurostat, Gender pay gap in unadjusted form, http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=sdg_05_20&lang=en, accessed: 1 June, 2021.

40 Equality Union: Strategy for the Rights of Persons with Disabilities 2021-2030, https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52021D-
C0101&from=PL, accessed: 25 April, 2021.

41 European employers say ‘yes’ to a Social Europe, ‘no’ to a Social Union, http://konfederacjalewiatan.pl/aktualnosci/2021/1/europejscy_pracodawcy_mo-
wia_tak_europie_socjalnej_nie_unii_socjalnej, accessed 25 April, 2021. 

https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52020PC0682&from=EN
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52020PC0682&from=EN
http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=sdg_05_20&lang=en
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX
http://konfederacjalewiatan.pl/aktualnosci/2021/1/europejscy_pracodawcy_mowia_tak_europie_socjalnej_nie_unii_socjalnej
http://konfederacjalewiatan.pl/aktualnosci/2021/1/europejscy_pracodawcy_mowia_tak_europie_socjalnej_nie_unii_socjalnej
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the competitiveness of European enterprises42. Moreover, they indicate that the document is dangerous, 
especially for countries that are still catching up with the richest economies, and that Poland’s social and 
economic interest requires the development of a clear position on each of the EPSR principles and adapting 
them to the economic situation in our country.

6.6. Conclusions

The social policy of the European Union is an extremely extensive field, and the ever-deepening integra-
tion results in an unlimited number of regulations in this area.

The achievements of the EU social legislation are significant, in addition to numerous employee standards 
focusing on ensuring the widest possible protection of issues in the field of labour law and social security, 
it also includes many programmes, declarations and social programmes.

The increase in their number is visible especially in the last dozen or so years. This should come as no 
surprise as the benefits of the single market are recognised by both workers and employers. The free move-
ment of people and goods results in more and more employment opportunities and – hence – the need 
to lay down rules governing their conditions.

However, the establishment of the European Social Area should be pluralistic, taking into account the 
differences resulting from the socio-economic conditions of individual Member States. There is no doubt that 
each of them is characterised by a separate social policy, resulting from a number of individual conditions, 
such as history, tradition or culture. Over the years, individual countries have developed very different social 
systems, and national differences also occur on other levels – both economic and economical – which trans-
late strictly into the standard of living of the citizens of a given country. The efforts to harmonise and unify 
regulations by the basic institutions of the European Union are understandable to some extent, but the factor 
limiting this process should be the particular national interest.

42 Be careful with a social Europe, https://wei.org.pl/wp-content/uploads/2021/03/Ostroznie_z_Europa_Socjalna_12_03_2021.pdf, accessed 25 April, 
2021.

https://wei.org.pl/wp-content/uploads/2021/03/Ostroznie_z_Europa_Socjalna_12_03_2021.pdf
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Chapter VII. The interference of the EU  
in the issues of migration policy

Paweł A. Łukaszewski 

The migration policy of the European Union is part of the area of freedom, security and justice, which 
in turn is one of the elements of the political integration of Europe. Within this area, the Union guarantees the 
free movement of persons, establishes a common policy on asylum, immigration and external border controls, 
and coordinates judicial and police cooperation in civil and criminal matters.

In this chapter, migration issues will be analysed, taking into account the following issues: 1) the legal 
basis of the EU migration policy; 2) regulations in the field of internal migration of EU citizens and their family 
members; 3) regulations in the field of immigration of people from non-EU countries; and 4) regulations in the 
field of counteracting illegal immigration. 

7.1. Legal bases of the EU migration policy

The basis of the EU migration policy in the field of internal migration of EU citizens and their family mem-
bers is primarily Article 21 of the Treaty on the Functioning of the European Union, guaranteeing Union citizens 
‘the right to move and reside freely within the territory of the Member States, subject to the limitations and con-
ditions laid down in the Treaties and measures adopted for their implementation.’ Article 21, section 2 TFEU 
authorises the Council and the European Parliament to issue provisions ‘to facilitate the exercise’ of this right. 

As far as non-EU citizens are concerned, the legal basis of the EU migration policy can be found in Chapter 
2 of Title V of the TFEU entitled ‘Border control, asylum and immigration policies’ (Articles 77-80). The treaty 
empowers the European Parliament and the Council to adopt legislation on:

1) a common policy on visas and other short-stay residence permits;

2) controls to which persons crossing external borders are subject;

3) conditions for free movement of third-country nationals in the short term within the Union;

4) all measures necessary for the gradual introduction of an integrated management system for exter-
nal borders;

5) the absence of any controls on persons, whatever their nationality, when crossing internal borders (Article 
77, section 2);

6) a common European asylum system including: (i) a uniform asylum status for third-country nationals valid 
throughout the Union; (ii) a uniform status of subsidiary protection for third-country nationals who, without 
obtaining European asylum, are in need of international protection; (iii) a common system of temporary 
protection for displaced persons in the event of a mass influx; (iv) common procedures for granting and 
withdrawing uniform asylum or subsidiary protection status; (v) criteria and mechanisms for determining 
which Member State is responsible for examining an application for asylum or subsidiary protection; (vi) 
standards concerning the conditions for the reception of applicants for asylum or subsidiary protection; 
(vii) partnership and cooperation with third countries for the purpose of managing flows of persons ap-
plying for asylum or subsidiary or temporary protection (Article 78, section 2);

7) conditions for entry and stay as well as standards for the procedures for issuing long-stay visas and 
residence permits by Member States, including for family reunification;
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8) defining the rights of third-country nationals legally residing in a Member State, including conditions 
relating to the freedom of movement and of residence in other Member States;

9) illegal immigration and illegal stay, including expulsion and return of illegally staying people;

10) combatting trafficking in human beings, in particular women and children (Article 79, section 2). 

Additionally, Article 78, section 3 of the Treaty on the Functioning of the EU grants the Council extensive 
powers: it may, at the request of the European Commission and after consulting the European Parliament, 
order the temporary measures ‘... in the event of one or more Member States finding themselves in an emer-
gency situation characterised by a sudden influx of third-country nationals’. This tool was used in 2015 by the 
Council during the immigration crisis, the influx of hundreds of thousands of immigrants from Syria, Afghani-
stan, Iraq and other African and Asian countries1. We will return to this issue below.

Finally, there are three general principles of EU immigration legislation, referred to in Article 80 TFEU: the 
principle of solidarity, the principle of fair sharing of responsibilities between Member States, and the principle 
of linking obligations imposed on states with adequate financial resources. 

7.2. Immigration regulations concerning EU citizens  
and their families

It is common knowledge that every citizen of an EU Member State enjoys EU citizenship, which is as-
sociated with a number of rights, which include the right to move and reside freely within the territory of all 
Member States2. A similar right applies also to family members of EU citizens who do not themselves have 
EU citizenship, albeit with some significant restrictions. 

For over 16 years, the main framework of these powers has remained unchanged under Directive 
2004/38/EC of the European Parliament and of the Council3. Certain differences exist at the level of national 
law of individual countries, which due to the nature of the aforementioned legal act, had to properly implement 
it into the legal order, under which they could regulate certain technical and organisational details differently. 

The directive clarifies that an EU citizen is entitled to a valid passport or other identity document under 
the Treaty right of movement:

1) the right to exit from one EU country to another, with the exception of the requirement to have entry visas 
or equivalent formalities (Article 4, sections 1-2);

2) the right to enter the territory of a Member State, with the exception of the requirement to have entry 
visas or equivalent formalities (Article 5, section 1);

3) the right to stay not longer than 3 months on the territory of any Member State without fulfilling any con-
ditions and formalities (Article 6, section 1);

4) the right to stay for a definite period of time exceeding 3 months in the territory of any Member State, but 
subject to the fulfillment of an additional condition in the form of employment or business activity there 
(Article 7, section 1, let. a) / having sufficient resources to support oneself and family (Article 7, section 1, 
let. b) / undergoing studies or vocational training there, full health insurance and submitting a declaration 
of having sufficient resources to maintain (Article 7, section 1, let. c);

1 Por. W. Jones, A. Teytelboym, D. Rohac, Europe’s Refugee Crisis. Pressure Points and Solutions, American Enterprise Institute 2017, https://www.aei.
org/research-products/report/europes-refugee-crisis-pressure-points-and-solutions/ (21.4.2021). 

2 It follows directly from Article 20, section 2, let. a) TFEU. 

3 Directive of 29 April, 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member 
States. 

https://www.aei.org/research-products/report/europes-refugee-crisis-pressure-points-and-solutions/
https://www.aei.org/research-products/report/europes-refugee-crisis-pressure-points-and-solutions/
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5) the right to permanent residence if he/she has legally resided in a given Member State for a continuous 
period of 5 years (Article 16, section 1). 

For a stay of more than 3 months, the host country may require registration, which in the case of EU 
citizens requires the presentation of a passport or other ID card and proof of the above-mentioned circum-
stances (Article 8, section 3).

The directive defines a family member of an EU citizen as:

a) spouse; 

b) the partner with whom the Union citizen has contracted a registered partnership, on the basis of the 
legislation of the Member State concerned, if the legislation of the host Member State recognises the 
registered partnership as equivalent to marriage, and in accordance with the conditions laid down in the 
relevant legislation of the host Member State;

c) the direct descendants who are under the age of 21 or are dependents, and those of the spouse or part-
ner as defined in let. b);

d) the direct dependent ascendants and those of the spouse or partner as defined in let. b); 

Therefore, other family members of an EU citizen, e.g. siblings or cousins, do not enjoy the privileges 
of moving within the EU.

As regards family members of EU citizens, the directive provides that they are granted:

1) the right to enter, provided that you have a valid passport and – additionally – an entry visa (Article 5, 
section 2);

2) the right to stay not longer than 3 months in the territory of a Member State, but only in the company 
of a related/related EU citizen, or as a person joining an EU citizen who already resides in that country 
(Article 6, section 1);

3) the right to stay for a fixed period of more than 3 months in the territory of the Member State where the 
related/related EU citizen is legally residing (Article 7, section 1 let. d) and section 2);

4) the right to permanent residence in the Member State where they resided with the EU citizen for an 
uninterrupted period of 5 years (Article 16, section 2). 

In the case of a stay of more than 3 months, the host country may expect registration, which in the case 
of family members of EU citizens requires the presentation of a passport or other identity card, documents 
proving, in particular, the existence of a family relationship or a registered relationship (there are separate, 
but similar regulations for family members with EU citizenship and without that citizenship – Article 8, section 
5, Article 10).

The directive in question falls within the limits of the powers of the Treaties (Articles 18, 40, 44 and 
52 TEC4), is beneficial to citizens and does not go beyond the functions of the European Union as an 
international organisation. 

Certain reservations, however, are raised by the interpretation of the term ‘spouse’ referred to in Article 2 sec-
tion 2 let. a) of the directive, adopted in the 2018 judgment of the Grand Chamber of the CJEU in the Coman case, 

4 Currently, the legal basis for regulating this field is contained in Article 21, section 2 TFEU.
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according to which it may also cover a spouse of the same sex as a given EU citizen5. In the cited judgment, 
the Court extended the right to move within the territories of EU countries on privileged principles to persons 
who are in a same-sex relationship with an EU citizen, even if the law of the host state does not recognise 
civil unions and defines marriage only as a relationship between a woman and a man. In the opinion of the 
Tribunal, Article 21, section 1 TFEU, which guarantees EU citizens the right to free movement ‘prevents the 
competent authorities of a Member State whose nationality is held by a Union citizen from refusing the right 
of residence to the third-country national concerned on the ground that the law of that Member State does 
not provide for same-sex marriage.’

In the Coman case, the Court of Justice, expressing its 
opinion on the interpretation of Article 21, section 1 TFEU 
went beyond the scope of the preliminary ruling concerning 
the interpretation of Article 2, section 2, let. a) of the 
directive. However, the purpose of such a procedure was 
clear: it was about granting the principle of privileging 
same-sex unions in the context of the transfer of the status 
of a treaty, so even if a new directive is adopted in place 
of the current one, this principle will remain valid. Secondly, 
the Court entered a matter reserved for the Member States, 
namely substantive family law, which includes, among 
others, the question of defining marriages.

The cited judgment deserves criticism. First of all, the Tribunal, speaking on the interpretation of Article 
21, section 1 TFEU went beyond the scope of the preliminary ruling concerning the interpretation of Arti-
cle 2, section 2, let. a) of the directive. However, the purpose of such a procedure was clear: it was about 
granting the principle of privileging same-sex unions in the context of the transfer of the status of a treaty, 
so even if a new directive is adopted in place of the current one, this principle will remain valid. Secondly, 
the Court entered a matter reserved for the Member States, namely substantive family law, which includes, 
among others, the question of defining marriages. It is true that the CJEU itself confirmed in the same rul-
ing that ‘the norms relating to marriage are a matter within the competence of the Member States and EU 
law does not infringe this competence’ and ‘the Member States are therefore free to introduce same-sex 
marriage’6. However, it made an artificial distinction between the definition of marriage (which remains the 
domain of the Member States) and the rights of marriage resulting from EU law (the scope of which is to be 
decided by the European Union). An artificial distinction, because the basic assumption underlying the 
definition of marriage as a union of a woman and a man is the reservation of marriage rights only to this 
type of relationship, with the exception of same-sex relationships. What is the point of defining marriage 
as a union between a man and a woman if the state still has to treat same-sex unions formalised abroad 
in the same way as marriage? The CJEU does not answer this question. Therefore, the judgment of the 
Court in the Coman case should be read as a step towards extending the powers of the EU to powers not 
resulting from the treaties, which in the long term will entail imposing on the Member States the harmoni-
sation of family law, in particular a new definition of marriage. 

5 Judgment of the Grand Chamber of the CJEU of 5 June, 2018 in case C 673/16 (Coman), paragraph 35.

6 Coman, point 37. 
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7.3. Immigration regulations for foreigners

Persons who do not have EU citizenship and do not have family members with EU citizenship may enter 
the territory of the EU according to the general rules adopted for foreigners in a given country (as a rule, the 
condition is, among others, obtaining an appropriate visa, i.e. a permit to stay of a specific nature – tourist 
or professional). EU law does not intervene in this matter in principle, but focuses on a narrow segment of for-
eign immigration, namely the asylum law. 

EU asylum law is made up of several pieces of legislation:

1) Directive 2011/95/EU of the European Parliament and of the Council (Qualification Directive)7; 

2) Directive 2013/33/EU of the European Parliament and of the Council (the base directive)8; 

3) Directive 2013/32/EU of the European Parliament and of the Council (Procedural Directive)9; 

4) Regulation (EU) No 604/2013 of the European Parliament and of the Council (the Dublin III Regulation)10;

5) Regulation (EU) No 603/2013 of the European Parliament and of the Council (Eurodac Regulation)11.

The first three legal acts define the foundations of the substantive and procedural EU asylum law – as di-
rectives they need to be implemented by the Member States which, by nature, entails leaving them more 
regulatory freedom than in the case of regulations. In the form of a directly applicable regulation, the EU has 
regulated one strictly defined substantive issue, namely the criteria for determining the state responsible 
for examining an asylum seeker’s application – in principle, it is the Member State whose border a person 
has illegally crossed for the first time (which in practice means that the greatest responsibility lies with the 
countries that are located at the EU’s external borders)12. This rule is waived when a given person has any 
relationship with another country (e.g. he/she has a family member who has the right to stay there) – then 
it takes over the responsibility for examining the application13. The regulation also regulates the technical 
issue related to the establishment of an IT database of fingerprints collected from foreign asylum seekers 
and illegal immigrants (Eurodac regulation). 

The need for a certain harmonisation of asylum law at the EU level is beyond doubt. The lack of control 
of crossing the internal borders of the European Union means that a person who has crossed the external 
border of a Member State gains de facto almost unlimited freedom of movement within the EU (which indi-
rectly results from Article 77, section 1, let. a) of the TFEU)14. This requires defining some common rules for 
deciding who is granted refugee status. 

7 Directive 2011/95/EU of the European Parliament and of the Council of 13 December, 2011 on standards for the qualification of third-country nationals 
or stateless persons as beneficiaries of international protection, the uniform status of refugees or persons eligible for subsidiary protection, and the 
scope of the protection granted.

8 Directive 2013/33/EU of the European Parliament and of the Council of 26 June, 2013 laying down standards for the reception of applicants for inter-
national protection. 

9 Directive 2013/32 / EU of the European Parliament and of the Council of 26 June, 2013 on common procedures for granting and withdrawing interna-
tional protection. 

10 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June, 2013 on establishing the criteria and mechanisms for deter-
mining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country 
national or a stateless person. 

11 Regulation (EU) No 603/2013 of the European Parliament and of the Council of 26 June, 2013 on the establishment of the Eurodac system for the 
comparison of fingerprints.

12 Article 13 Dublin III Regulation. 

13 Articles 8, 9, 10, 11, 12 and 14 Dublin III Regulation.

14 Of course, technically speaking, third-country nationals can move within the Union with some significant restrictions, without the right of long-term 
residence in that country. However, the lack of border controls within the EU makes it difficult to effectively control whether foreigners stay in a given 
country longer than they should. 
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In 2015, pursuant to Article 78, section 3 TFEU, the 
Council took two decisions – first on the forced 
relocation of 40,000, and then 120,000 immigrants 
‘clearly in need of international protection’ (i.e. 
asylum) between EU Member States.

From the point of view of the leading motive of this study, which is the phenomenon of EU federalisation, 
special attention should be paid to the above-mentioned solution provided for in Article 78, section 3 TFEU, 
which authorises the Council to require Member States to admit a certain number of immigrants ‘in the event 
of an emergency situation characterised by a sudden influx of third-country nationals’. In 2015, on the basis 
of this provision, the Council took two decisions – first on the forced relocation of 40,000 and then 120,000 
immigrants ‘clearly in need of international protection’ (i.e. asylum) between EU Member States15. As for the 
first group, it is not specified how many immigrants individual countries are to accept16. The second group was 
divided into three ‘pools’ – 15,600 immigrants to Italy, 50,400 immigrants to Greece, and 54,000 immigrants 
to other countries. Two ‘pools’ were distributed at once, specifying the amounts to be taken by individual 
countries (the most Germany, France, Spain and Poland), and the last ‘pool’ was to be divided proportionally 
at a later time17. The relocation process was to take place gradually: each country was to report regularly, 
at least every 3 months, the number of immigrants it is ready to accept18. For each relocated immigrant, the 
state was to receive a lump sum of EUR 6,000 from EU funds19. The measures taken were aimed at reducing 
the ‘asylum pressure’ facing Italy and Greece at that time20.

Until 2015, EU law only laid down general rules for 
examining asylum applications. The 2015 Council 
Decision specifically imposed certain amounts 
of immigrants on countries to accept, predicting that 
they were ‘clearly in need of international protection’.

It was the first solution in the history of the EU that went so far into the immigration policy of the Mem-
ber States. To date, EU law has only defined general rules for examining asylum applications; the Council 
Decision of 2015 specifically imposed certain amounts of immigrants on the states to be accepted, making 
it clear in advance that ‘they obviously need international protection’. The adopted decision was a der-
ogation from Article 13, section 1 of the Dublin III Regulation, which stated that Italy and Greece, whose 

15 Council Decisions (EU) 2015/1523 of 14 September, 2015 and of 22 September, 2015 No 2015/1601 establishing provisional measures in the area 
of international protection for the benefit of Italy and Greece. 

16 Article 4 of Decision 2015/1523.

17 Article 4, section 1 of Decision No 2015/1601.

18 Article 5, section 2 of Decision No 2015/1601. 

19 Article 10, section 1, let. a) No. 2015/1601.

20 Recital 26 of Decision 2015/1601. 
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borders were first crossed by immigrants, were responsible for examining applications for international 
protection (i.e. asylum). The amount earmarked for the maintenance of the relocated immigrant was also 
disproportionate to the burden that was imposed on each country by admitting him/her, which is in con-
tradiction with the one expressed in Article 80 of the TFEU, the principle of linking obligations imposed 
on states with adequate financial resources.

Poland, Hungary and the Czech Republic refused to implement the decision, pointing out that: most of the 
newcomers are classic economic immigrants and not refugees fleeing persecution; the need to protect cultur-
al identity; under their sovereignty, they have the power to decide who from outside the EU they let into their 
territory21. At the end of 2017, the European Commission brought a complaint against these three countries 
to the Court of Justice of the EU pursuant to Article 258 TFEU (procedure for a declaration of failure by a state 
to fulfil its obligations under the Treaties). In the proceedings before the CJEU, the above-mentioned states 
referred to Article 72 of the TFEU, which states that Title V of the Treaty governing the area of freedom, secu-
rity and justice ‘is without prejudice to the performance by Member States of their obligations relating to the 
maintenance of public order and the protection of internal security.’ According to the risk assessment carried 
out by the aforementioned countries, related to the possible relocation to their territory of extremists and 
dangerous persons who may commit acts of violence or even terrorist acts, the relocation mechanism in the 
form provided for in Article 5 of each of these decisions and applied by the Greek and Italian authorities did 
not allow them to fully ensure the maintenance of public order and the protection of internal security. These 
Member States cited a number of problems with the application of the relocation mechanism, including the 
identification with sufficient certainty of the identity and origin of applicants for international protection who 
could be relocated, which were exacerbated by the lack of cooperation between Greek and Italian author-
ities in the relocation procedure, in particular by preventing Member States’ liaison officers from relocating 
to interview the applicants concerned prior to their transfer.

The Court of Justice disagreed with these arguments and ruled in 2020 that Poland, Hungary and the 
Czech Republic had failed to fulfil their obligations under Decisions 2015/1523 and 2015/160122. The Court 
pointed out that both decisions allowed the states to refuse to admit specific immigrants for whom there were 
reasonable grounds that they would pose a threat to public order or internal security: ‘the mechanism provided 
for, in the context of the relocation procedure, in Article 5, sections 4 and 7 of each of Decisions 2015/1523 and 
2015/1601 gave the competent authorities of the Member State of relocation the possibility of invoking serious 
grounds or legitimate grounds relating to the maintenance of national security or public order in their territory 
only after a case-by-case examination of the actual or potential threats posed by the applicant for international 
protection to his/her interests. That mechanism therefore prevented, as, in essence, the Advocate General also 
noted in point 223 of her Opinion, from the possibility that, in the context of that procedure, a Member State 
could arbitrarily rely, solely for the purpose of general prevention and without establishing a direct link to an 
individual case, on Article 72 TFEU to justify the suspension, or even the cessation, of the obligations incumbent 
on it under Decision 2015/1523 or Decision 2015/160123. Regarding the allegation that individual immigrants 
could not be heard before their admission, the Court referred to the Eighth, Eleventh and Twelfth Relocation 
and Resettlement Reports, which showed that, from a certain point onwards, Member States of relocation could 
carry out, under certain conditions, additional or even systematic security checks in the form of interrogations 
and, in the event of relocation from Italy, have the option, as from 1 December, 2016, to request assistance 
in conducting interviews from the EU Agency for Law Enforcement Cooperation (Europol) to ensure that these 
checks do not slow down further unreasonably relocation process24.

However, the CJEU ruling in this case had a purely symbolic dimension, as it was passed after the immigra-
tion crisis had ended and two years had passed since the above-mentioned decisions expired. However, this 

21 See: e.g. Babisz po rokowaniach UE: Czechy nie przyjmą uchodźców, portal Polskiej Agencji Prasowej of 15 December, 2017, https://www.pap.pl/aktu-
alnosci/news%2C1212665%2Cbabisz-po-rokowaniach-ue-czechy-nie-przyjma-uchodzcow.html (20.4.2021); Witold Waszczykowski zapowiada: Polska 
nie przyjmie imigrantów, portal „Dziennik” of 21 December, 2015, https://wiadomosci.dziennik.pl/polityka/artykuly/508756,szef-msz-witold-waszczy-
kowski-polska-nie-przyjmie-imigrantow.html (20.4.2021); Hungary’s Orban tells Germany: ‘You wanted the migrants, we didn’t’, portal Deutsche Welle 
of 8 January, 2018, https://www.dw.com/en/hungarys-orban-tells-germany-you-wanted-the-migrants-we-didnt/a-42065012 (20.4.2021). 

22 CJEU judgment of 2 April 2020 in cases C 715/17, C 718/17 and C 719/17, European Commission v Poland, supported by the Czech Republic and 
Hungary. 

23 CJEU judgment, point 160.

24 CJEU judgment, point 166.

https://www.pap.pl/aktualnosci/news%2C1212665%2Cbabisz-po-rokowaniach-ue-czechy-nie-przyjma-uchodzcow.html
https://www.pap.pl/aktualnosci/news%2C1212665%2Cbabisz-po-rokowaniach-ue-czechy-nie-przyjma-uchodzcow.html
https://wiadomosci.dziennik.pl/polityka/artykuly/508756,szef-msz-witold-waszczykowski-polska-nie-przyjmie-imigrantow.html
https://wiadomosci.dziennik.pl/polityka/artykuly/508756,szef-msz-witold-waszczykowski-polska-nie-przyjmie-imigrantow.html
https://www.dw.com/en/hungarys-orban-tells-germany-you-wanted-the-migrants-we-didnt/a-42065012
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ruling has some significance for the future, as it confirmed the limited possibility of Member States to invoke 
the protection of public order and internal security in order to avoid obligations imposed by EU law. This is 
another area traditionally falling within the scope of powers reserved to the Member States, into which the 
CJEU entered using a creative interpretation of the treaties.

The 2015 immigration crisis triggered the initiation of work on changes to the asylum law. In 2016, the 
European Commission presented reform proposals25. The proposed changes include, among others the pos-
tulate to take away the powers of the Member States to decide on asylum matters and transfer them to the 
European Asylum Support Office, which would become a decision-making body of the first instance with 
national branches in each Member State (the second instance would also be adjudicated by the EU bodies 
established in the event of the implementation of the reform)26. 

Another proposal was the draft of a new Dublin Regulation (Dublin IV)27, which provided, among others, 
setting up a ‘corrective allocation mechanism’, i.e. forced relocation triggered when a Member State at the 
EU’s external border accepts more immigrants than it can sustain in terms of population and welfare. A state 
that would break away would be fined EUR 250,000 for each assigned immigrant (defined as a ‘solidarity 
contribution’ to the Member States that admitted such an immigrant into the EU). 

The proposed changes were supported by, among others Italy, Greece, Germany, Sweden and Malta, 
while objections were raised, in particular by countries of the Visegrad Group. The V4 countries presented an 
alternative, easier to reconcile with the principle of sovereignty, concept of ‘flexible solidarity’. This concept 
assumes three scenarios of action for EU countries in the face of migration challenges, depending on the 
intensity of migration. The Dublin III Regulation, with the responsibility for examining asylum applications 
from countries at the EU’s external borders, would remain in force with minor modifications. Under normal 
circumstances, efforts would be made to ensure that countries fully comply with their obligations to regis-
ter migrants and to counteract secondary movements. In a crisis situation, all states would have to commit 
to collective assistance to those Member States facing the greatest migratory pressure. However, the form 
of assistance would be decided by the states themselves – it could be relocations, but also financial contri-
butions or increased support for EU agencies, or assuming responsibility for the return operations of illegal 
immigrants or providing centres for foreigners for the time of examining asylum applications and carrying 
out joint procedures. In absolutely exceptional cases, the draft allows for the adoption of measures under 
Article 78, section 3 TFEU. It reserves, however, that using them would require the prior consent of leaders 
at a European Council meeting, and that the measures themselves should be based on a voluntary basis28.

The powers in the field of immigration (including 
asylum) policy are shared powers, which means 
that the Union must share them with the Member 
States, but cannot take over them completely 
(Article 4, section 1 TFEU).

25 Communication from the European Commission to the European Parliament and the Council of 6 April, 2016, COM (2016) 197 final, Towards the reform 
of the Common European Asylum System and increasing the number of legal ways of migration to Europe.

26 The proposal has been formulated delicately so far, without specifying the mode of its implementation, but only indicating that ‘in the long term, the” 
possibility “of introducing such a solution may be considered’ (p. 9 of the communication).

27 Proposal of the European Commission regarding a draft regulation establishing the criteria and mechanisms for determining the Member State respon-
sible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person No. 
COM / 2016/0270 final – 2016/0133 (COD). 

28 Biuletyn Polskiego Instytutu Spraw Międzynarodowych of 2 February, 2017, Perspektywy kompromisu w sprawie reformy wspólnego europejskie-
go systemu azylowego, https://pism.pl/publikacje/Perspektywy_kompromisu_w_sprawie_reformy_wsp_lnego_europejskiego_systemu_azylowego 
(20.4.2021).

https://pism.pl/publikacje/Perspektywy_kompromisu_w_sprawie_reformy_wsp_lnego_europejskiego_systemu_azylowego
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The implementation of the postulates of the European Commission would be difficult to reconcile 
with the principle of entrusted powers, limited in their scope by the Treaties. These, in turn, grant the 
EU authority in the field of immigration policy within the area of freedom, security, and justice (Article 4, 
section 2, let. j) TFEU), but within a strictly defined framework (Article 78 TFEU, which does not authorise 
the Parliament and the Council to establish a body with jurisdiction over individual asylum applications). 
Within this framework, the Union may, as has already been mentioned, regulate certain aspects of the 
substantive and procedural asylum law, but it cannot assume exclusive authority to decide on asylum. 
The powers in the field of immigration (including asylum) policy have the character of shared powers, 
which means that the Union must share them with the Member States, but cannot take over them com-
pletely (Article 4, section 1 TFEU).

7.4. Immigration regulations for family members of foreigners 
with the legal right to stay in the EU

Non-EU citizens who obtained the right of residence in the territory of a Member State may bring their 
immediate family. Detailed conditions are laid down in Directive 2003/86/EC29.

The directive guarantees such a right to foreigners (called ‘separated family members’) who have a resi-
dence permit issued by a Member State with a validity of at least one year and there are reasonable grounds 
for believing that they will obtain the right of permanent residence30. In this case, Member States are required 
to authorise the entry and residence of the following family members:

a) the spouse of a separated family member;

b) minor children of a member of the separated family and his/her spouse, including children adopted 
in accordance with a decision taken by the competent authorities of a Member State or a decision au-
tomatically enforced on the basis of the international obligations of that Member State or which must be 
recognised in accordance with international obligations;

c) minor children, including the adopted children of a member of the separated family, in the case when 
the member of the separated family is caring for him/her and the children are dependent on him/her. 
Member States may authorise the reunification of children in the care of two persons with the consent 
of the other caregiver;

d) minor children, including the spouse’s adopted children, where the spouse is caring for and the children 
are dependent on him/her. Member States may authorise the reunification of children in the care of two 
persons with the consent of the other caregiver.31.

States may or may not permit entry and residence to: 

1) ascendants of the first degree in the straight line of a member of the separated family or their spouse, 
if they are dependent on them and do not have the support of their own family in the country of origin;

2) adult unmarried or unmarried children of a separated family member or his/her spouse, where objectively 
due to their health condition they are not able to provide for themselves;

3) an unmarried partner who is a third-country national with whom the separated family member has a duly 
certified, stable long-term relationship, or a third-country national who is related to a separated family 

29 Council Directive 2003/86/EC of 22 September, 2003 on the right to family reunification.

30 Article 3, section 1 of the directive. 

31 Article 4, section 1 of the directive. 
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member under a registered relationship and an unmarried or unmarried minor child of these persons, 
including adopted children, as well as an unmarried or unmarried adult child of those people who, ob-
jectively due to their health condition, are not able to support themselves32.

The directive allows for the consent to enter and stay for family members to be conditional on the pre-
sentation of evidence confirming their appropriate material status, which is to guarantee that they will not 
constitute a burden on the national social system (thus it is about proving the possession of accommodation, 
health insurance, stable income)33. The authorities may also refuse entry and stay on the grounds of public 
policy, public security or public health34.

The directive falls within the limits of the powers of the Treaties (Article 63, section 3, let. a) TEC), creates 
a rational framework for immigration policy, and does not go beyond the functions of the EU as an international 
organisation. It should be noted, however, that as in the case of the Directive 2004/38/EC discussed above, 
also in this case there is a risk of a creative interpretation of the concept of ‘spouse’ in the manner adopted 
in the judgment of the CJEU in the Coman case, i.e. also as a person related to another person of the same 
sex, irrespective of how domestic law defines marriage. 

7.5. Illegal immigration

The last category of immigration regulations relates to the issue of illegal immigration.

The EU has adopted several key pieces of legislation to combat illegal migration:

First of all, the brokers’ package, which includes Directive 2002/90/EC, should be mentioned35 containing 
a common definition of the offence of facilitating unauthorised entry, transit and stay as well as Framework 
Decision No 2002/946/JHA36 establishing criminal sanctions for such conduct. Directive no 2011/36/UE37 re-
gulates issues related to the prevention and combating of trafficking in human beings and the protection of its 
victims. Directive no 2004/81/WE38 provides for the granting of a residence permit to victims of human trafficking 
or smuggling, who cooperate with the competent authorities. In 2015, the Commission adopted the 2015-2020 
EU ‘Action Plan to Combat Migrant Smuggling’39 and, as set out in the roadmap, it carried out a REFIT assessment 
of the application of the existing legal framework40. The Commission found that there was insufficient evidence 
at the time of actual and repeated prosecution of humanitarian workers and organisations and concluded that 
the EU legal framework for migrant smuggling is still necessary in the current situation. 

In Directive no 2008/115/WE41 common EU standards and procedures for returning illegally staying 
third-country nationals have been established. The first report on its implementation was adopted in 2014. In 
2015, the Commission published the European Union Action Plan on Return, and in the same year the Council 

32 Article 3, sections 2-3 of the directive. 

33 Article 7, section 1 of the directive. 

34 Article 6, section 1 of the directive. 

35 Council Directive 2002/90/EC of 28 November, 2002 defining the facilitation of illegal entry, transit and stay.

36 Council Framework Decision of 28 November, 2002 on the strengthening of the criminal justice system to prevent the facilitation of illegal entry, transit 
and stay (2002/946/JHA).

37 Directive 2011/36/EU of the European Parliament and of the Council of 5 April, 2011 on preventing and combating trafficking in human beings and 
protecting its victims, and replacing Council Framework Decision 2002/629/JHA.

38 Council Directive 2004/81/EC of 29 April, 2004 on the residence permit issued to third-country nationals who are victims of trafficking in human beings 
or who have previously been the subject of measures to facilitate illegal immigration, who cooperate with the competent authorities.

39 Communication of the European Commission of 27 May, 2015 no. COM (2015) 285 final The EU action plan to combat migrant smuggling for 2015-2020.

40 Commission Staff Working Document: Executive summary of the REFIT evaluation of the EU legal framework against facilitation of unauthorised entry, 
transit and residence: the Facilitators Package (Directive 2002/90/EC and Framework Decision 2002/946/JHA), https://ec.europa.eu/transparency/
regdoc/rep/10102/2017/EN/SWD-2017-120-F1-EN-MAIN-PART-1.PDF (20.4.2021).

41 Directive 2008/115/EC of the European Parliament and of the Council of 16 December, 2008 on common standards and procedures in Member States 
for returning illegally staying third-country nationals.

https://ec.europa.eu/transparency/regdoc/rep/10102/2017/EN/SWD-2017-120-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/10102/2017/EN/SWD-2017-120-F1-EN-MAIN-PART-1.PDF
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adopted conclusions on the future of the return policy. In 2017, the Commission supplemented the Action 
Plan with a Communication on a more effective return policy in the European Union and a Recommendation 
on making returns more effective. In 2016, Parliament and the Council adopted Regulation (EU) 2016/195342 
on the creation of a European travel document for the return of illegally staying third-country nationals. 

In Directive 2009/52/WE43 sanctions and measures to be applied by Member States against employers 
of illegally staying third-country nationals are set out. 

Since 2001, Member States have mutually recognised their expulsion decisions (Directive 2001/4044), 
under which the decision of one Member State to expel a non-EU national residing in another Member State 
is respected and enforced. 

At the same time, the EU negotiates and concludes readmission agreements which establish procedures 
for returning them to the illegal immigrants’ countries of origin. Joint readmission committees monitor the 
implementation of these agreements as provided for in the agreements themselves. These agreements are 
accompanied by some visa facilitation, which are intended to provide the necessary impetus to negotiations 
on readmission in the third countries concerned without generating an increase in illegal migration.

In March 2020 alone, the Commission also concluded 24 informal return and readmission agreements 
which have been severely criticised by Parliament. Such activity is not in the Commission’s scope of authority 
and raises questions of accountability and transparency.

The cited legal acts generally fall within the limits of the treaty authorisations and do not raise any major 
reservations. 

However, the EU agency Frontex (European Border and Coast Guard Agency), established in 2004, 
deserves a separate mention45. Initially, it functioned as an advisory and expert body, but as a result of the 
immigration crisis of 2015, its formula was changed, making Frontex an autonomous agency with border 
and coast guard officers delegated by Member States. From then on, the responsibility for controlling and 
protecting the external borders no longer rests solely with the Member States, but is shared with Frontex46. 
In 2019, the position of Frontex was strengthened again with a new regulation47; it was envisaged that by the 
end of 2021 the agency will have a permanent corps of 6,500 officers, and by 2027 – 10,000. The regula-
tion confirms the primary role of the Member States in border protection, but at the same time significantly 
expands the catalogue of powers of the EU Agency. 

Initially, Frontex functioned as an advisory and expert 
body, but due to the 2015 immigration crisis, its 
formula was changed and it became an autonomous 
agency with border and coast guard officers 
delegated by Member States.

42 Regulation (EU) 2016/1953 of the European Parliament and of the Council of 26 October, 2016 on the establishment of a European travel document for 
the return of illegally staying third-country nationals and repealing the Council Recommendation of 30 November, 1994.

43 Directive 2009/52/EC of the European Parliament and of the Council of 18 June, 2009 providing for minimum standards for sanctions and measures 
against employers of illegally staying third-country nationals.

44 Council Directive 2001/40/EC of 28 May, 2001 on the mutual recognition of decisions on the expulsion of third-country nationals.

45 Council Regulation (EC) No 2007/2004 of 26 October, 2004 establishing a European Agency for the Management of Operational Cooperation at the 
External Borders of the Member States of the European Union. 

46 Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September, 2016 on the European Border and Coast Guard. 

47 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November, 2019 on the European Border and Coast Guard. 
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Frontex’s tasks include monitoring migratory flows and carrying out risk analysis on all aspects of in-
tegrated border management; monitoring the management of the external borders through the Agency’s 
liaison officers in the Member States; assisting Member States in situations requiring increased technical 
and operational assistance at the external borders by coordinating and organising joint operations, taking 
into account that some situations may include humanitarian emergencies and sea rescue in accordance 
with Union law and international law; deploying standing corps in border management teams, migration 
management support teams and return teams for joint operations and for rapid border interventions, 
return operations and return interventions. Article 42 of the 2019 Regulation, which authorises Frontex 
to intervene by its officers at the EU’s external borders (let us recall – on the territory of a Member State), 
is of particular importance on the basis of a Council decision issued at the Commission’s request, ‘... if the 
external border control becomes become ineffective to such an extent that it risks jeopardising the func-
tioning of the Schengen area.’ The latter solution, as it deeply interferes with the sovereignty of the Member 
States, raises serious doubts as to the compliance with Article 79, section 5 of the TFEU, which states that 
the migration policy pursued by the EU must not infringe upon the right of Member States to determine the 
volume of the inflow of third-country nationals coming from third countries to their territory in search of an 
employed or self-employed activity. 

The very idea of creating a separate formation 
composed of long-term delegated members of the 
Member States remains questionable. The Treaties 
do not authorise the Union to create a transnational 
border guard, empowered not only to support, but 
in some cases even help countries protect their 
borders – and this is what Frontex has become.

The very idea of establishing a separate formation composed of long-term delegated members of the 
Member States remains questionable. The Treaties do not authorise the Union to create a transnational border 
guard, empowered not only to support, but in some cases even help countries protect their borders – and 
this is what Frontex has become. For the purposes set out in Article 77, section 1 TFEU – ensuring the control 
of persons and effective supervision when crossing the external borders and the gradual introduction of an 
integrated system of external border management – it would be quite sufficient to develop rules for coop-
eration between Member States, which should remain solid and support each other in the protection of the 
common borders of the Schengen area48.

The Commission is currently working towards a common EU return system, with more operational support 
to Member States and Frontex as the operational unit of the EU’s return policy, as well as the appointment 
of a return coordinator supported by the new high-level return network. The package also announced a vol-
untary return and reintegration strategy for mid-2021, whose common goals provide for greater coherence 
between EU and national initiatives. It is also proposed to sponsor returns as a solidarity measure whereby 
Member States can support other Member States under pressure. 

48 This problem was already highlighted by the Ordo Iuris Institute at the stage of legislative work on the regulation – B. Zalewski, Analiza dotycząca 
projektu rozporządzenia Parlamentu Europejskiego i Rady w sprawie Europejskiej Straży Granicznej i Przybrzeżnej, https://ordoiuris.pl/dzialalnosc-mie-
dzynarodowa/analiza-dotyczaca-projektu-rozporzadzenia-parlamentu-europejskiego-i (20.4.2021).

https://ordoiuris.pl/dzialalnosc-miedzynarodowa/analiza-dotyczaca-projektu-rozporzadzenia-parlamentu-europejskiego-i
https://ordoiuris.pl/dzialalnosc-miedzynarodowa/analiza-dotyczaca-projektu-rozporzadzenia-parlamentu-europejskiego-i
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7.6. Summary

Immigration policy is yet another area of exclusive jurisdiction of the Member States. It is also subjected 
to unauthorized interference by the institutions of the European Union. Certain favourable solutions cannot, 
of course, be denied, such as the right of EU citizens to enter and stay in the territory of any Member State 
on the basis of an identity card only, without the need for additional formalities, or the right of immediate family 
members to join them under similar privileged conditions. These powers result from the Treaties and there 
is no basis for questioning them. At the same time, however, the activities of the EU show a clear tendency 
to strengthen the position of EU institutions, not so much in the interest of citizens, but in the interests of the 
structures of the organisation itself, which is the European Union. Examples of such actions are the legislation 
on the Frontex agency, which takes over more and more national powers in the field of border protection. In 
addition, there are pending proposals to strengthen the scope of powers of the European Asylum Support 
Office, which would completely take over state jurisdiction on matters concerning the granting of asylum 
to foreigners. One cannot fail to mention the law-making jurisprudence of the Court of Justice of the EU, 
which from the point of view of the Treaties was to be the body responsible for the interpretation of EU law, 
and more and more often acts as a quasi-constitutional court, expressing opinions on the legality of national 
laws of the Member States, and even imposing specific solutions to these countries in areas where the Union 
has no authority. An example of such case law is the Coman judgment, which extended matrimonial privileges 
on freedom of movement between Member States to same-sex couples. 
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Chapter VIII. EU federalisation in the field of health 
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of the EU Action Programme in the field of health  
(‘EU Health Program’) for 2021-2027

Attorney-at-law Katarzyna Gęsiak, Magdalena Olek

8.1. The activity of the European Union in the area of health

8.1.1. EU powers in the field of health

The legal basis for the operation of the European Union, as well as the scope and limits of its powers 
are determined by the Treaty on European Union1 (hereinafter: TEU) and the Treaty on the Functioning 
of the European Union2 (hereinafter: TFEU). Article 2 of the Treaty on the Functioning of the European Union 
identifies generally three main categories of powerrs conferred on the EU: 1) exclusive, 2) shared, and 3) 
supplementary, i.e. to support, coordinate or supplement the actions of the Member States. The latter cannot 
replace the powers of the Member States in the areas concerned. Binding legal acts adopted on the basis 
of the provisions of the Treaties relating to these areas cannot lead to the harmonisation of the laws and 
regulations of the Member States (Article 2, section 3 TFEU). The literature recognises that the prohibition 
of harmonisation means a prohibition of issuing both a harmonisation directive and a regulation that would 
replace certain provisions of the Member States3. Article 2 of the TFEU is not a provision conferring power – 
powers are determined by specific provisions of the Treaty on the Functioning of the European Union. Article 
6 TFEU contains a catalogue of areas in which the European Union has been granted authority by supporting, 
coordinating and supplementing the activities of the Member States. It includes, among others, protection 
and improvement of human health. It is assumed in the literature that the exercise of this type of authority 
may consist in adopting recommendations, opinions, resolutions, conclusions, communications and financing 
the actions of the Member States4.

Article 168 TFEU defines the specific powers of the EU in the field of public health, and sets out goals 
and actions that the EU can take to achieve them. In section 1, sentence 1, the EU has a general obligation 
to ensure a high level of human health protection in the definition and implementation of all Union policies 
and activities. The provision further states that EU action, in addition to national policies, is to be aimed at 
improving public health, preventing human disease and ailments, and removing sources of danger to physi-
cal and mental health. It includes fighting epidemics, monitoring serious cross-border threats to health and 
reducing the effects of drug addiction. The Union is to encourage cooperation between the Member States, 
in particular in border regions and, if necessary, to support their action (section 2). The EU and its Member 
States are under an obligation to foster cooperation with third countries and international organisations com-
petent in the field of public health (section 3).

1 Treaty on European Union (Journal of Laws C 202 of 7 June, 2016, p. 16), hereinafter: ‘TEU’.

2 Treaty on the Functioning of the European Union (Journal of Laws C 202 of 7 June 2016, p. 47), hereinafter: ‘TFEU’.

3 P. Saganek, Article 6 [in]: Treaty on the Functioning of the European Union. Comment. Volume I (Articles 1-89). Wolters Kluwer Polska, 2012.

4 Malczewska Mirosława, Article 168 [in]: Treaty on the Functioning of the European Union. Comment. Volume II (Articles 90-222). Wolters Kluwer Polska, 
2012.
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Then, by way of exception, in Article 168, section 4 TFEU, the EU is given legislative powers in well-de-
fined areas of public health, including the possibility of adopting measures:

a) setting high standards of quality and safety for organs and substances of human origin, blood and blood 
derivatives; 

b) in the veterinary and phytosanitary fields directly aimed at protecting public health;

c) setting high standards of quality and safety for medicinal products and medical devices.

The European Parliament and the Council of the EU may also establish incentives to protect and improve 
human health, in particular to combat cross-border epidemics, monitor serious cross-border threats to health, 
and measures directly aimed at protecting public health in relation to tobacco and alcohol abuse. At the same 
time, any harmonisation of the laws of the Member States is prohibited (section 5). 

In all its activities, the EU has a duty to respect the responsibilities of the Member States for the definition 
of their health policy and the organisation and delivery of health services and medical care (section 7).

Article 114 TFEU also relates to the scope of EU powers in the field of public health5. This provision 
in section 1 provides that ‘... subject to the provisions of the Treaties otherwise, the following provisions shall 
apply to the achievement of the objectives set out in Article 26. The European Parliament and the Council, 
(…) shall adopt measures for the approximation of the laws, regulations and administrative provisions of the 
Member States aimed at the establishment and functioning of the internal market.’ The aforementioned 
Article 26 TFEU in section 1 stipulates that ‘the Union shall adopt measures with the aim of establishing 
or ensuring the functioning of the internal market, in accordance with the relevant provisions of the Treaties.’ 
Thus, both Articles 114 and 26 TFEU apply to matters related to the functioning of the EU internal market, 
which in turn, pursuant to Article 4, section 2 let. a) TFEU, is an area of shared powers between the Union 
and the Member States. In the light of the treaty law, matters relating to the functioning of the internal 
market fall within the field of cooperation within the EU, separate from health policy (the exception, under 
Article 168, section 4 TFEU, is trade in medicinal products). Legislative authority in matters related to the 
protection and improvement of human health under Article 6 a) belong exclusively to the Member States. 
In this scope, EU legislative activity resulting in the harmonisation of national regulations is excluded. Con-
sequently, as interpreted on the website of the European Parliament, ‘... three of the EU’s strategic goals 
in the field of health policy include:

• health promotion – disease prevention and promotion of a healthy lifestyle by addressing issues related 
to nutrition, physical activity, alcohol consumption and smoking, drug use and environmental risks and 
injuries; With the aging of the population, more attention should also be paid to the specific health needs 
of older people. Mental health has also been under greater emphasis in recent years;

• protecting citizens from health threats – improving surveillance and preparedness in the event of epidemics 
and bioterrorism, and increasing our ability to respond to new health challenges such as climate change;

• supporting dynamic health systems – supporting Member States’ health systems to respond to the 
challenges posed by aging populations, increasing citizen expectations and the mobility of patients and 
health professionals, and supporting Member States in the transition to sustainable health systems.’

In such a framework, in line with the jurisprudence of the CJEU, the European Union may pursue public 
health objectives6. It is also worth noting that although the area of EU authority in the field of public health 
seems quite broad, the role of the EU is to support, supplement, and coordinate Member State activities. The 
shaping of health policies, including the organisation of the health care system, remains under the exclusive 
jurisdiction of Member States. The Union cannot duplicate their activities or, even less so, replace them.

5 European Parliament, Fact Sheets on the European Union: ‘Public Health’, https://www.europarl.europa.eu/factsheets/pl/sheet/49/zdrowie-publiczne, 
accessed: 10 May, 2021.

6 Ibid. 

https://www.europarl.europa.eu/factsheets/pl/sheet/49/zdrowie-publiczne
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8.1.2. The issue of interference by the EU in the health policy of the 
Member States

Pursuant to the EU’s primary law, EU institutions have no grounds to interfere with the health care 
systems of the European Community countries. However, this does not change the fact that, since the 
1980s, Community authorities have consistently put pressure on Member States to modify national health 
legislation in some way. This tendency is visible especially in the concept of sexual and reproductive 
health and rights, including access to abortion and contraception, which – although not included in any 
binding international legal act within the universal and European system of human rights protection – are 
nevertheless intensively promoted by the World Health Organization (WHO) and community institutions. 
In this context, it is worth presenting selected activities of EU bodies in the field of promoting ‘sexual and 
reproductive rights’, in particular abortion.

Already in the early 1980s, the European Parliament adopted the first document on abortion in the EEC 
countries. The resolution of 11 February, 1981 on the position of women in European society noted with 
disapproval that the number of abortions treated as a contraceptive, often performed illegally, abroad and at 
risk of women’s life and health, was increasing7. However, the main postulate aimed at eliminating the problem 
of ‘abortion tourism’ concerned the legalisation of abortion in the EEC countries8.

Then, on 12 March, 1990, the European Parliament adopted a resolution on abortion9, which criticised 
countries where the killing of a conceived child is not legal10. Accordingly, EEC countries were called on to le-
galise abortion and to provide ‘safe’ abortion to all women ‘at reasonable prices’11.

In 1994, the United Nations held the International Conference on Population and Development in Cairo. 
The WHO definition of ‘reproductive health’ was propagated during the Conference. In the course of consul-
tations on the introduction of the term ‘reproductive rights and health’, there have been numerous dilemmas 
as to whether the scope of the term includes the right to abortion. Due to the objections of numerous parti-
cipating states, access to abortion was not recognised as being equivalent to reproductive health. The Final 
Document states that ‘abortion should under no circumstances be viewed as a method of family planning, 
and states are under an obligation to prevent it; however, where it is legal, it should be safe12.’ Thus, abortion 
was ultimately not recognised as a human right13. 

Subsequent documents showed, however, that politicians from the European Union are striving to legalise 
abortion for all. In a resolution of 3 July, 1995 at the 4th World Conference on Women in Beijing, the European 
Parliament expressed support for women’s right to decide about their own bodies, including reproductive 
and sexual rights, recognising that women should make their own decisions as top whether or not to have 
children14. Although abortion has not been recognised as an acceptable contraceptive, support has been 
expressed for the situation when it is done in accordance with the will of the woman, when she sees no other 
solution to her life situation15.

7 Resolution on the position of women in the European Community, adopted by the European Parliament on 11 February, 1981, http://aei.pitt.edu/33698/1/
A245.pdf, s. 255, accessed: 4 June, 2021.

8 Ibid, point 35.

9 Resolution on abortion, OJ C 96 of 17.04.1990, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1990:096:FULL&from=EN, s. 19, ac-
cessed: 4 June, 2021.

10 Resolution on abortion, point 1 (c).

11 Resolution on abortion, point 2.

12 Point 8.25: ‘… in no case should abortion be promoted as a method of family planning. All Governments and relevant intergovernmental and non-govern-
mental organizations are urged to strengthen their commitment to women’s health, to deal with the health impact of unsafe abortion as a major public 
health concern and to reduce the recourse to abortion through expanded and improved family-planning services. Prevention of unwanted pregnancies 
must always be given the highest priority and every attempt should be made to eliminate the need for abortion’.

13 Final Document of the 1994 United Nations International Conference on Population and Development in Cairo, pp. 186-205.

14 Resolution on the fourth World Conference on Women in Beijing: ‘ Equality, Development and Peace, OJ C 166 of 3.07.1995, point 38, https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1995:166:FULL&from=EN, accessed: 4 June, 2021.

15 Resolution on rhe fourth World Conference…, point 40.

http://aei.pitt.edu/33698/1/A245.pdf
http://aei.pitt.edu/33698/1/A245.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1990:096:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1995:166:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:1995:166:FULL&from=EN
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In 2002, the European Parliament’s Committee on Women’s Rights and Equal Opportunities issued a re-
port on sexual and reproductive health and rights16. It includes recommendations to ‘make abortion legal, safe 
and accessible to all in order to secure women’s reproductive rights and health’17. Member States and those 
applying for accession to the EU were also called on to refrain from prosecuting women who had performed 
illegal abortions by public prosecution18.

The fundamental consolidation of the position on abortion in the European Union took place at the end 
of 2006, when, in a resolution of November 30 on AIDS, the European Parliament called on the newly elected 
US Congress to overthrow the ‘global gag principle’, which blocked financing by non-governmental organi-
sations outside the United States. Reproductive health organisations providing abortion counselling services 
called on the European Commission and Member States to ensure that the US government removed the 
‘global gag’ that blocks spending on reproductive health19. Thus, the European Union has made an attempt 
to understand the term ‘reproductive health’ in the context of access to abortion. 

The pro-abortion position of the European Parliament was repeated in the resolution of the European 
Parliament of 10 February, 2010 on equality between women and men in the European Union – 200920. 

In June 2015, in the document ‘The EU Strategy for equality between women and men after 2015’21, the 
European Parliament stressed that access to health care, including those related to reproductive and sexual 
health and related rights, is a fundamental human right22. Moreover, it supported the right to a safe and legal 
abortion, and called on the European Commission to support Member States in providing reproductive and 
sexual health services, including abortion23.

In its September 2015 resolution, Parliament recognised that ‘sexual and reproductive health and 
rights are fundamental rights and an essential element of human dignity, gender equality and self-de-
termination24.’ In 2016, the European Parliament repeatedly called on European countries to legalise 
access to abortion25.

In February 2017, the European Parliament issued a controversial resolution on promoting gender equ-
ality in mental health and clinical research26. Recognising that ‘sexual and reproductive rights include access 

16 Report on sexual and reproductive health and rights (2001/2128 (INI)) Committee on Women’s Rights and Equal Opportunities, PE 305.485, http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A5-2002-0223+0+DOC+PDF+V0//EN, accessed: 4 June, 2021.

17 Report on SRHR point 12.

18 Report on SRHR, point 14.

19 Point 9 European Parliament resolution of 30 November, 2006 on AIDS, P6_TA (2006) 0526, OJ C 316E of 22 December 2006, http://www.europarl.
europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2006-0526+0+DOC+XML+V0//PL, accessed: 15 February, 2019.

20 Point 36 of the resolution of the European Parliament of 10 February, 2010 on equality between women and men in the European Union – 2009 
(2009/2101 (INI)) OJ C 341E of 16.12.2010, https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52010IP0021&from=PL, accessed: 18 
February, 2019. The same wording was included in point 64 of the Resolution of the European Parliament of 8 March, 2011 on equality between 
women and men in the European Union - 2010 (2010/2138 (INI)), OJ C 199E of 7/7/2012, https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CEL-
EX:52011IP0085, accessed: February 18, 2019.

21 European Parliament resolution of 9 June, 2015 on an EU strategy for equality between women and men post-2015 (2014/2152 (INI)), OJ. U. UE C 407 
of 4 November, 2016, https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52015IP0218&from=PL, accessed: 18 February, 2019.

22 European Parliament resolution of 9 June, 2015 ..., point 67.

23 European Parliament resolution of 9 June, 2015 ..., points 52, 67.

24 Point 69 of the Resolution of the European Parliament of 8 September 2015 on the situation of fundamental rights in the European Union (2013-2014) 
(2014/2254 (INI)), OJ. U. UE C 316 of 22/09/2017, https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52015IP0286&from=PL, accessed: 
18 February 2019.

25 See: European Parliament resolution of 8 March 2016 on the situation of women refugees and asylum seekers in the EU (2015/2325 (INI)), Journal 
U. UE C 50 of 9/02/2018, https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52016IP0073&from=PL, accessed on 29 January 2019; 
European Parliament resolution of 12 May 2016 on the implementation of Directive 2011/36 / EU of 5 April 2011 on preventing and combating traf-
ficking in human beings and protecting its victims from a gender equality perspective (2015/2118 (INI)) , Journal U. UE C 76 of 28/02/2018, https://
eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52016IP0227&from=PL, accessed: 29 January 2019. , Resolution of the European Parlia-
ment of 13 December 2016 on women’s rights in the Eastern Partnership countries (2016/2060 (INI)), Journal U. EU C 238 of June 7, 2018, https://
eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52016IP0487&from=PL, accessed: 29 January 2019.

26 European Parliament resolution of 14 February 2017 on promoting gender equality in mental health and clinical research (2016/2096 (INI)), Official U. 
UE C 252 of 18/07/2018, https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52017IP0028&from=PL, accessed: 29 January 2019.

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A5-2002-0223+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A5-2002-0223+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2006-0526+0+DOC+XML+V0//PL
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2006-0526+0+DOC+XML+V0//PL
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52010IP0021&from=PL
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:52011IP0085
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:52011IP0085
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52015IP0218&from=PL
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52015IP0286&from=PL
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52016IP0073&from=PL
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:52017IP0028&from=PL
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to legal and safe abortion’27, it regretted that in many EU countries they are limited or available under certain 
conditions28. 

In October 2018, at the request of the European Parliament’s Committee on Women’s Rights and Gen-
der Equality, was the study entitled ‘Sexual and reproductive rights and the consequences of conscientious 
objection’29. This document is a kind of summary of theses and postulates of the pro-abortion community; 
it includes sexual and reproductive health and rights as fundamental human rights30. In particular, it was re-
commended that appropriate actions be undertaken by the European Commission to ensure equal access 
to health throughout the EU as well as sexual and reproductive rights31.

In January 2019, the European Parliament adopted its annual resolution on the situation of fundamental 
rights in the European Union for the period 201732, in which it stated that the inequality of European women 
is cauased, among others, by the lack of ‘an equal right to abortion due to divergent policies and laws in force 
in individual Member States’33. The resolution called on Member States ‘to guarantee comprehensive sex 
education and rapid access for women to family planning and to the full range of sexual and reproductive 
health services, including modern contraception, and to safe and legal abortion34.’ 

In February 2019, a resolution on the hostility encountered with regard to women’s rights and gender 
equality in the EU was adopted35. Recognising that denial of access to ‘guaranteed legal abortion’ constitutes 
an act of violence against women36, the authors of the resolution called on the Commission to promote and 
develop health and sexual and reproductive rights under the next Public Health Strategy37. 

In the new term of office, the European Parliament continues to express its support for pro-abortion de-
mands. A clear example of this strategy is the resolution ‘on the de facto ban on abortion in Poland’ adopted 
on 26 November, 202038. In this document, the EP unequivocally condemned the judgment of the Polish 
Constitutional Tribunal of 22 October, 202039, under which legal protection covers unborn children diagnosed 
with diseases and developmental defects.

27 European Parliament resolution of 14 February 2017 ..., point 44.

28 European Parliament resolution of 14 February 2017 ..., point 45.

29 Policy Department for Citizens’ Rights and Constitutional Affairs, ‘Sexual and reproductive health rights and the implication of conscientious objec-
tion. Study.’, PE 604.969, October 2018, http://www.europarl.europa.eu/RegData/etudes/STUD/2018/604969/IPOL_STU(2018)604969_EN.pdf, 
accessed: 19 February, 2019. 

30 Ibid, pp. 11, 20.

31 Ibid, p. 109.

32 European Parliament resolution of 16 January, 2019 on the situation of fundamental rights in the European Union in 2017 (2018/2103 (INI)) P8_TA-PROV 
(2019) 0032, http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2019-0032+0+DOC+XML+V0//PL, accessed: 19 February, 
2019.

33 European Parliament resolution of 16 January 2019 ..., point F.

34 European Parliament resolution of 16 January 2019 ..., point 23.

35 European Parliament resolution of 13 February, 2019 on the deterioration in the situation of women’s rights and equality in the EU (2018/2684 (RSP)), 
P8_TA-PROV (2019) 0111, https://www.europarl.europa.eu /doceo/document/TA-8-2019-0111_PL.html, accessed: 11 May, 2020.

36 European Parliament resolution of 13 February, 2019 ..., point R.

37 European Parliament resolution of 13 February, 2019 ..., point 22.

38 European Parliament resolution of 26 November, 2020 on the de facto ban on abortion in Poland (2020/2876 (RSP)), P9_TA (2020) 0336, https://www.
europarl.europa.eu/doceo/document/TA- 9-2020-0336_PL.html, accessed: 28 May, 2021.

39 Judgment of the Constitutional Tribunal dated 22 October, 2020, file ref. K 1/20, https://trybunal.gov.pl/postepowanie-i-orzeczenia/wyroki/art/11300-pla-
nowanie-rodzin-ochrona-plodu-ludzkiego-i-warunki-dopuszczalnosci-przeryowania-ciazy, accessed 28 May, 2021.

http://www.europarl.europa.eu/RegData/etudes/STUD/2018/604969/IPOL_STU(2018)604969_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2019-0032+0+DOC+XML+V0//PL
https://www.europarl.europa.eu
https://www.europarl.europa.eu/doceo/document/TA-
https://www.europarl.europa.eu/doceo/document/TA-
https://trybunal.gov.pl/postepowanie-i-orzeczenia/wyroki/art/11300-planowanie-rodzin-ochrona-plodu-ludzkiego-i-warunki-dopuszczalnosci-przeryowania-ciazy
https://trybunal.gov.pl/postepowanie-i-orzeczenia/wyroki/art/11300-planowanie-rodzin-ochrona-plodu-ludzkiego-i-warunki-dopuszczalnosci-przeryowania-ciazy
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8.2. Discussion of selected assumptions of the EP and Council 
Regulation ‘EU Health Programme’

The above-mentioned legislative actions of EU institutions show that for many years the European Union 
has been consistently striving to put pressure on the Member States to guarantee access to medical services 
in the field of sexual and reproductive health. At the same time, as is clear from the above-mentioned EU 
documents, access to this type of medical services is to be synonymous primarily with access to contracep-
tion and ‘safe abortion’. However, some Member States still do not agree to legalise practices aimed at killing 
a conceived child.

On 24 March, 2021, the European Parliament and the Council of the EU adopted a regulation esta-
blishing a Programme of Union action in the field of health for the period 2021-2027 and repealing Regu-
lation (EU) No 282/201440 (hereinafter: ‘Health Programme’). According to the content of the regulation, 
its legal basis will be the provisions of the TFEU, in particular Article 168, section 5 TFEU and its aim is 
to complement ‘the policies of the Member States to improve human health throughout the Union and 
to ensure a high level of human health protection in all Union policies and activities.’ In the light of Article 
4, let. j), the means of achieving such defined goals is, among others ‘Supporting global commitments and 
initiatives in the field of health by increasing Union support to the activities of international organisations, 
in particular WHO, and supporting cooperation with third countries.’ It is worth emphasising that ‘only 
activities meeting the objectives listed in Articles 3 and 4, in particular activities specified in Annex I’ 
(including support for activities contributing to the objectives of the programme presented by the WHO, 
which is the governing and coordinating body for health within the UN – Annex I, section 10, let. a) of the 
Health Programme). The quoted fragments of the Health Programme show that on its basis the institutions 
of the European Union actually intend to engage in the implementation of the postulates of the programme 
‘We are transforming our world: Agenda for sustainable development 2030’ (hereinafter referred to as the 
‘United Nations 2030 Agenda’), in particular the sustainable goal Development 3: ‘Provide healthy lives 
for all people of all ages and promote well-being.’ As it is clear from point 19 of the preamble to the Health 
Programme, ‘... the programme should therefore contribute to the implementation of activities aimed at 
achieving these goals.’ Thus, by financing activities aimed at the implementation of sustainable develop-
ment goals in the area of human health, the European Union is in fact making another attempt to shape 
the legislation of the Member States, this time by providing financial support for the activities listed in the 
regulation, including listed in the United Nations 2030 Agenda.

In this context, particular attention should be paid to this fragment of point 19 of the preamble to the Health 
Programme, from which it follows that its element is the activity of, among others, for ‘access to sexual and 
reproductive health care’. Taking into account the entirety of the discussed legal act, it can be concluded that 
the European Union’s goal in this respect is a kind of ‘coercion’ of the Member States (by means of financial 
support) to implement the sustainable development goal 3, for this purpose no. 3.7 – ‘... by 2030, ensure 
universal access to sexual [and] reproductive health services, including family planning, information and 
education, and integrate reproductive health into national strategies and programmes41.’ This postulate 
raises serious reservations due to the meaning of the term ‘sexual and reproductive health’ which, according 
to the WHO assumptions, includes, among others, access to ‘safe abortion’. The World Health Organization 
has consistently held that ‘... access to safe and legal abortion is an essential part of sexual and reproductive 
health services42.’ Another doubt concerning of EU regulation relates to the objective 3.7. goals of sustainable 
development – the postulate of including the ‘reproductive health in national strategies and programmes’. 
In practice, the incorporation of the assumptions of the UN 2030 Agenda into EU regulation can be read 
as another form of pressure on all Member States to legalise ‘safe abortion’ within their internal legal systems. 
Yet, the issue of access to abortion invariably remains within the exclusive jurisdiction of each Member State, 

40 Regulation of the EU 2021/522 of the European Parliament and of the Council on establishing a Program of Union action in the field of health (‘EU Health 
Programme’) for the period 2021-2027 and repealing Regulation (EU) No 282/2014, OJ L 107, 26.3.2021.

41 UN, Sustainable Development Goals. Goal 3: Ensure healthy life for all people of all ages and promote prosperity, https://www.un.org.pl/cel3#, accessed: 
25 May, 2021.

42 WHO, Self-management of medical abortion, https://www.who.int/publications/i/item/WHO-SRH-20.11, accessed 25 May, 2021. 

https://www.un.org.pl/cel3#
https://www.who.int/publications/i/item/WHO-SRH-20.11
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which is reflected not only in the primary Community law, but also confirmed in the text of the regulation: ‘... 
it is the Member States that are responsible for their health policy …’43. 

The term ‘sexual and reproductive health’ has 
not been defined in any act of Community 
or international law binding on the Member States.

The term ‘sexual and reproductive health’ has not been defined in any act of Community or international law 
binding Member States. It can therefore be reasonably assumed that although the WHO or the European Union 
equates this concept primarily with access to contraception and abortion, countries that have committed to the 
implementation of the sustainable development goals and are also obliged to comply with binding EU regulations, 
at the same time do not have to adopt a non-binding interpretation of this concept, even more so when it interfe-
res with their internal health policies. The sovereign approach to this issue can be well illustrated by the example 
of Poland, which – striving to achieve the goals of the United Nations 2030 Agenda – aims to ensure ‘universal 
access to sexual and reproductive health services, including family planning, information and education, and the 
inclusion of reproductive health in national strategies and programmes44.’ Although the terms ‘reproduction’ and 
‘procreation’ are often considered synonyms, in the analysed health context they acquire a completely different 
meaning. While services in the field of ‘reproductive health’ (in the sense given by WHO and adopted by EU insti-
tutions) are understood mainly as access to abortion, the Polish strategic project under the objective 3.7. ‘Healthy 
Mother’ includes: ‘... awareness-raising activities in order to improve society’s knowledge of reproductive health, 
improve the qualifications of doctors and midwives, infertility treatment, quality of perinatal care, and develop 
prophylaxis for pregnant women (and children in the prenatal period)45.’ Incidentally, it should be noted that the 
meaning in which the concept in question functions in Polish health programmes clearly goes back to the original 
‘version’ of the right to family planning, universally recognised as a human right in 1968: ‘... couples have a funda-
mental human right to decide freely and responsibly about the number of children and the intervals between their 
births and the right to appropriate education and information in this regard46.’ The right to make free decisions 
about having children has not been equated with access to abortion. 

The right to family planning was also confirmed in Article 16, section 1, let. e) of the 1979 United Nations 
Convention on the Elimination of All Forms of Discrimination Against Women (Convention Against Discrimi-
nation against Women): ‘States Parties ... shall, in particular, ensure, under the conditions of equality with 
men, equal rights to freely and consciously decide on the number of children and intervals between their 
births [emphasis KG] and in matters of access to information, advice and means of exercising this right47.’ 
For clarification of the scope of the above-mentioned, see the 1994 recommendations of the Committee 
on the Elimination of Discrimination Against Women: ‘To make an informed decision about safe and reliable 
methods of contraception [emphasis KG], women must have information on contraceptives and their use and 
access to sex education and family planning services in accordance with Article 10 let. h) the Convention48.’ 

43 Preamble to Regulation 2021/522, point 6. 

44 Ministry of Development, Labor and Technology, Sustainable Development Goals: Objective 3. To ensure healthy life for all people of all ages and 
promote prosperity, https://www.gov.pl/web/rozwoj-praca-technologia/cele-zrownowazanego-rozoło, accessed: 26 May, 2021.

45 Implementation of the Sustainable Development Goals in Poland. Report 2018, Report adopted by the Council of Ministers on 5 June, 2018, http://unic.
un.org.pl/files/259/Polska_VNR_20180615.pdf, accessed: 26 May, 2021. 

46 Resolution XVIII: Human Rights Aspects of Family Planning, Final Act of the International Conference on Human Rights. U.N. Doc. A/CONF. 32/41, p. 15, 
https://legal.un.org/avl/pdf/ha/fatchr/Final_Act_of_TehranConf.pdf, accessed: 26 May, 2021.

47 Convention on the Elimination of All Forms of Discrimination against Women New York, 18 December, 1979, https://www.ohchr.org/en/professionalin-
terest/pages/cedaw.aspx, accessed: 26 May, 2021.

48 Convention on the Elimination of All Forms of Discrimination against Women, General recommendations made by the Committee on the Elimination 
of Discrimination against Women, Recommendation no. 21 (1994), point 22, https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.
htm, accessed: 26 May, 2021.

https://www.gov.pl/web/rozwoj-praca-technologia/cele-zrownowazanego
http://unic.un.org.pl/files/259/Polska_VNR_20180615.pdf
http://unic.un.org.pl/files/259/Polska_VNR_20180615.pdf
https://legal.un.org/avl/pdf/ha/fatchr/Final_Act_of_TehranConf.pdf
https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx
https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx
https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm
https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm
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The cited Article 10 let. h) of the Convention obliges states parties to take steps to ensure that women have 
access to specialist information of an educational nature aimed at ensuring the health and well-being of the 
family, including information and counselling on family planning, but does not refer to contraception or even 
more abortion. This meaning has been given to this concept in the interpretation of international organisa-
tions which, however, unjustifiably modifies the actual scope of the concept of ‘family planning’ by neglecting 
a wide range of services and methods for basic Natural Family Planning (NFP). In light of the above, it should 
be stated that on the basis of the provisions of the TFEU, imposing WHO solutions by means of binding acts 
of EU law is an attempt to harmonise the law of the Member States in the field of human health, including for 
the purpose of universal legalisation of ‘safe abortion’, which is contrary to the provisions of Article 2, section 
5, Article 6, let. a) and Article 168, sections 5 and 7 TFEU.

8.3. Harmonisation of pharmaceutical law as an exception 
to the principle of exclusive authority of the Member States 
in shaping the national health policy

Pursuant to Article 168, section 4, let. c) TFEU, by way of derogation from Article 2, section 5 and Article 
6, let. a and in accordance with Article 4, section 2, let. k), the European Union may, in order to tackle com-
mon safety issues, adopt measures setting high standards of quality and safety for medicinal products 
and medical devices. Thus, in the light of the treaty law, issues related to medicinal products and medical 
devices (as well as organs and substances of human origin, blood and blood derivatives (Article 168, section 
4, let. a) TFEU) and measures in the veterinary and phytosanitary fields (Article 168, section 4, let. b) TFEU) 
constitute an exception to the treaty principle of exclusive authority of Member States in shaping internal 
health policy. On the other hand, within its powers, the European Union takes measures to harmonise the 
laws of the Member States in order to create a legal framework for the free movement of medicinal products 
and medical devices within the European community. 

These actions are reflected in particular legal acts binding on the Member States: Regulation 726/2004 
establishing Community procedures for granting authorisations and supervision of medicinal products 
for human and veterinary use and establishing the European Medicines Agency (hereinafter: Regulation 
726/2004)49 and Directive 2001/83/EC on the Community code relating to medicinal products for human use 
(hereinafter: Directive 2001/83)50. Based on Article 13, section 1 of Regulation 726/2004, an authorisation 
to place a medicine on the market, granted under the centralised procedure, ‘… is valid throughout the Com-
munity. It confers on each Member State the same rights and imposes the same obligations as a marketing 
authorisation issued by that Member State in accordance with Article 6 of Directive 2001/83/EC.’ Therefore, 
the general rule is that trade in medicinal products in the European Union is subject to harmonisation. At the 
same time, in the context of the above-described attempts to impose on EU countries the legalisation of abor-
tion as part of access to the services in the field of sexual and reproductive health, it is worth emphasising 
that the ‘principle of harmonisation’ of pharmaceutical law suffers from significant exceptions in this area. 

This exception was expressed both in Article 4, section 4 of Directive 2001/83, as well as in Article 
13, section 1 ab initio of Regulation 726/2004. Pursuant to Article 4, section 4 of Directive 2001/83 ‘... this 
Directive does not affect the application of national legislation prohibiting or restricting the sale or use 
of medicinal products as contraceptives or in abortions. The Member States shall submit the provisions 
of national legislation concerned to the Commission.’ In addition, the content of Article 13, section 1 of Re-
gulation 726/2004 determines that contraceptives and abortion pills constitute a group of products with 
a special status, due to which individual Member States first decide on the possibility of marketing such 
preparations on their territory. This position was also confirmed by the CJEU, which in its judgment in joined 
cases C 358/13 and C 181/14 stated that ‘... contraceptives or abortions are subject to special regulation 

49 Regulation (EC) No 726/2004 of the European Parliament and of the Council of 31 March, 2004 laying down Community authorization and supervision 
procedures for medicinal products for human and veterinary use and establishing the European Medicines Agency, OJ L 136, 30.4.2004.

50 Directive 2001/83/EC of the European Parliament and of the Council of 6 November, 2001 on the Community code relating to medicinal products for 
human use, OJ L 311, 28.11.2001.
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with regard to Directive 2001/83, because Member States in Article 4, section 4 are authorised to apply their 
own restrictive regulations to these products. In such circumstances, the situation of such products, in the 
light of Directive 2001/83, is in no way comparable to that of medicinal products falling within the general 
regulation provided for in that directive51.’ The possibility of limiting or even prohibiting the circulation of con-
traceptives and abortion drugs in a given Member State was also confirmed by the European Commission 
in its position of 28 August, 2017.52

The possibility of limiting or even prohibiting  
the circulation of contraceptives  
and abortifacients in a given Member State  
was also confirmed by the European Commission  
in its position of 28 August, 2017.

Bearing in mind the aforementioned regulation of pharmaceutical law, it should be concluded that in fact 
it is another manifestation of the will to maintain sovereignty in the field of health policy of the Member Sta-
tes. This is especially true in issues as sensitive as reproductive health. The above-mentioned provisions 
of Regulation 726/2004 and Directive 2001/83 clearly confirm that issues such as access to contraception 
or abortion (sale of abortion drugs), which are part of the state’s health policy in the field of reproductive 
health, are regulated by national legislation which – in accordance with the law EU – may prohibit or limit the 
sale or use of such measures in a given territory. Irreconcilable with the assumption unequivocally expressed 
in the above-mentioned acts of secondary law would be to assume that the European Union has the power 
to shape this sphere of life of citizens of individual Member States, e.g. by providing access to citizens of all 
EU countries, based on the WHO’s interpretation of sexual and reproductive health, mainly abortion. Since the 
Member States are free to admit or not to sell and use a group of pharmaceutical preparations for performing 
abortions on their territory, it is only on this basis that it can be rationally concluded that these restrictions 
result from a broader legal context, i.e. a health policy shaped in such a way that EU institutions are obliged 
to respect and that they do not have the authority to modify.

51 Judgment of the CJEU of 10 July 2014 in joined cases C 358/13 and C 181/14, points 40 and 41.

52 Answer to the Parliamentary questions given by Mr Andriukaitis on behalf of the Commission, E-004885/2017, https://www.europarl.europa.eu/doceo/
document/E-8-2017-004885-ASW_EN.html?redirect, accessed: 27 May, 2021.

https://www.europarl.europa.eu/doceo/document/E-8-2017-004885-ASW_EN.html?redirect
https://www.europarl.europa.eu/doceo/document/E-8-2017-004885-ASW_EN.html?redirect


9
Cui bono, or the  
role of the public  
interest in competition 
law and its  
consequences

Collegium Intermarium | Report no. 2



120 Collegium Intermarium | Report no. 2

Chapter IX. Cui bono, or the role of the public interest 
in competition law and its consequences

Attorney-at-Law Rafał Jerzy Kruszyński, PhD, LLM

9.1. Introductory remarks

Economic activity, being essentially free (in accordance with the constitutional requirements of the 
principle of freedom of economic activity), however, experiences certain limitations. These limitations are 
related to, among others, interference by public authorities in the economy. The interference in the economy 
executed by these authorities is carried out in connection with the need to achieve specific goals. Due to the 
variety of these goals, certain functions of public authorities can be distinguished in the economic space. In 
the legal literature, one can find catalogues of this type of functions, formulated in various ways1. However, 
neither the presentation of individual functions nor their classification is included in the subject of this study. 
In the context of this study, it is worth paying attention to the function of economic regulation and the func-
tion of economic rationing (pl. regulacja gospodarcza i reglamentacja gospodarcza). These functions will be 
presented in the next part of the study. The presentation will be made in the perspective of the public interest 
category as it is impossible to talk about public interference in the economy without linking it with the public 
interest. Every action of a public authority (apart from the necessity to meet other requirements for its legality) 
must be aimed at the implementation of a specific, legitimate public interest.

This study deals with the issues of antitrust law (competition law), and not energy law (despite the fact 
that certain issues related to the activities of Gazprom are mentioned). With this approach in mind, the author 
tries to answer the question of whether the current division of powers in the field of antitrust cases between 
the EU Member States and the European Union itself appears appropriate and, if not, what solutions can be 
proposed in this regard. The criterion for formulating assessments and proposals is ensuring the possibility 
of implementing the public interest, in accordance with the requirements of the subsidiarity principle, i.e. at 
the level of an EU Member State.

This publication is divided into sections, the first of which – as mentioned above – concerns the functions 
of economic regulation and economic rationing. Next, the basic issues of competition law are discussed and 
a specific perspective for the application of antitrust standards is signalled, i.e. the perspective of the Nord 
Stream 2 project and the activities of Gazprom. After such presentation, some general conclusions are listed.

It should be borne in mind that this study does not claim to be a comprehensive and complex discussion 
of the topic. Quite the contrary, it only appears as an input that may initiate a broader discussion.

9.2. Regulation and rationing

Regulation and rationing, in this study, are understood – in line with the concept of public economic 
law – as functions of applying the law by public authorities2.

1 See: B. Popowska [w:], Klasyfikacja funkcji administracji w nauce publicznego prawa gospodarczego, B. Popowska (Ed.), Funkcje współczesnej admi-
nistracji gospodarczej, Poznań 2006, p. 69 et seq.. and the literature cited therein; M. Zdyb, Publiczne prawo gospodarcze, Zakamycze 1998, p. 319 et 
seq..; C. Kosikowski, Publiczne prawo gospodarcze Polski i Unii Europejskiej, Warszawa 2010, p. 117 et seq. .; K. Strzyczkowski, Prawo gospodarcze 
publiczne, Warszawa 2011, p. 149 et seq.

2 See: K. Strzyczkowski, op. cit., p. 160 and the literature cited therein.
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Historically, regulation is associated with the emergence (in the nineteenth century) of new types of eco-
nomic activity with a strong connection with technology and infrastructure (particularly in the United States3), 
e.g. railways, energy, telecommunications. The economic potential of enterprises operating in these fields 
was so important that it required the creation of independent supervisory authorities (the idea was to prevent 
such enterprises from exerting influence on the decisions of state authorities)4. It is indicated that the purpo-
se of the regulation is to introduce and develop competition in infrastructure sectors and to ensure proper 
conditions for providing the society with certain public services5. The intention to introduce and develop 
competition in infrastructure sectors should not, however – in the opinion of the author of this publication – 
be treated as an (independent) goal of regulatory intervention. In the case of the regulatory function, the aim 
seems to be ensuring proper conditions for the provision of public services by infrastructure enterprises6. In 
contrast, the introduction and development of competition (through the intervention of regulatory authorities) 
appear as a means to an end.

As far as economic rationing is concerned, it should be noted that this concept is not uniformly understood 
in the legal literature, which can often lead to misunderstandings7. There is a convergence of views as to the 
fact that economic rationing limits the possibilities of starting and running a business8, or – in other words – 
restricts the freedom of behaviour of entrepreneurs9. The essence of the economic rationing function is deter-
mined not by the intervention of the public authority itself, which results in the limitation of economic activity 
(which also occurs in the case of the function of economic regulation), but by the purpose of this intervention 
(similarly, it is the purpose that determines the qualification of a specific intervention as a intervention based 
on the function of economic regulation). In the case of rationing, the goal is ‘to achieve in the economy an 
economic conditions considered desirable from the point of view of the public interest’10, that is, ‘ensuring that 
the economy functions in accordance with the public interest’11. The economy should be treated as a public 
good, which is particularly important in the current reality. The reality of often brutal capitalism and materialistic 
consumerism, in which the economic power of economic agents may threaten not only individuals but also 
communities. The function of economic rationing is therefore aimed at ensuring that the functioning of the 
public good, which is the economy, is in line with the public interest, including protection of the economy. It is 
worth bearing in mind, however, that ‘public interest’ is not a category identical to ‘state interest’12. One must 
agree with the statement that the public interest is not a simple ‘raison d’état’ and its decoding must take into 
account the protection of the individual, as ‘there can be no common good which would not include, as an 
essential element, the freedom of the individual’13. 

It should also be emphasised that the public authority must – in order to comply with constitutional require-
ments, including the democratic state of law implementing the principles of social justice – while implementing 
any economic (and not only economic) intervention, observe, among others, the proportionality principle14.

3 See: C. Kosikowski, op. cit., p 193.

4 W. Hoff, Prawny model regulacji sektorowej, Warsaw 2008, p. 26.

5 K. Strzyczkowski, op. cit., p. 161 and the literature cited therein.

6 See: T. Kocowski [w:] Podstawowe pojęcia publicznego prawa gospodarczego, R. Hauser, Z. Niewiadomski, A. Wróbel (Ed.), System Prawa Administra-
cyjnego t. 8A. Publiczne prawo gospodarcze, Warsaw 2013, p. 380.

7 T. Kocowski, Reglamentacja działalności gospodarczej w polskim administracyjnym prawie gospodarczym, Wrocław 2009, p. 60.

8 See: K. Strzyczkowski, op. cit., p. 155; M. Waligórski, Administracyjna reglamentacja działalności gospodarczej. Prawne problemy reglamentacji, Poznań 
1994, p. 77 et seq.

9 T. Kocowski, op. cit., p.. 95 et seq..; C. Kosikowski, op. cit., p. 179.

10 T. Kocowski, op. cit., p. 89: “doprowadzenie do osiągnięcia w gospodarce stanu ekonomicznego, uznawanego za pożądany, z punktu widzenia intere-
su publicznego”

11 K. Strzyczkowski, op. cit., p. 155: “zapewnienie funkcjonowania gospodarki zgodnie z interesem publicznym”.

12 See: A. Żurawik, ‘Interes publiczny’, ‘interes społeczny’, i ‘nteres społecznie uzasadniony’. Próba dookreślenia pojęć, ‘Ruch Prawniczy, Ekonomiczny 
i Socjologiczny’, 2 (2013), p. 60 et seq.

13 M. Wyrzykowski, Pojęcie interesu społecznego w prawie administracyjnym, Warszawa 1986, p. 33: “nie może istnieć dobro ogółu, w skład którego nie 
wchodziłaby, jako istotny element, wolność jednostki”.

14 On the components of the proportionality requirement, see.: A. Frąckowiak-Adamska, Zasada proporcjonalności jako gwarancja swobód rynku we-
wnętrznego Wspólnoty Europejskiej, Warsaw 2009, p. 275 et seq.
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As can be seen from the above review, the function of economic regulation is performed in specific 
sectors of the economy (infrastructure sectors) for a specific purpose, i.e. to ensure proper conditions for 
providing the society with certain public services in an appropriate manner. The function of economic ratio-
ning perspective is far broader, as it concerns not only the infrastructure sectors, and the aim is to ensure 
the realisation of the public interest in the economy. It is important that the function of economic regulation is 
performed by specific bodies – regulatory bodies established especially for a specific infrastructure sector15. 
For example, the intervention of the Energy Regulatory Office on the electricity market will be a regulatory 
intervention (function of economic regulation), while the intervention of the Competition Authority on the 
same market will perform the economic rationing function.

The demarcation of both functions (regulation and rationing) is important from the point of view of this 
study, as this study refers to a certain extent to the infrastructure sector (natural gas). However, it deals with 
issues from the perspective of competition law, not energy law or the gas market. The implementation of the 
competition law requirements by the public authority is an element of rationing, not regulatory, intervention16. 

9.3. Institutions of competition law – introductory issues

Competition is protected both by the private and public law. In other words, there may be distinguished: 
the law on combating unfair competition (belonging to the private law subsystem) and competition law, also 
known as antitrust law (belonging to the public law subsystem)17. Further arguments will concern the protec-
tion of competition carried out, pursuant to the norms of public law, by public authorities appointed for this 
purpose. Competition law is designed to protect competition as a public good. Therefore, there is a need 
to ensure the implementation of the public interest in the protection of competition18. Thus, the thesis that 
competition protection law is an element of rationing and not regulatory intervention is confirmed. At this point, 
the definition of competition as a phenomenon should be omitted, as it is a complex issue and its presentation 
is beyond the scope of this study19. 

It may occur that entrepreneurs operating on a given market engage in practices that violate compe-
tition on this market (relevant market). These practices are divided into one-sided practices and multilateral 
ones. A one-sided anti-competitive practice is the abuse of dominance. Abuse of dominance is prohibited 
(a relevant norm in this regard is contained in Article 102 of the Treaty on the Functioning of the European 
Union20, hereinafter referred to as ‘TFEU’ and in Poland also in Article 9 of the Act of 16 February, 2007 
on Competition and Consumer Protection21, hereinafter referred to as ‘ACCP’). It is worth noting in this respect 
that it is forbidden not to have a dominant position, but to abuse it. Agreements are multilateral practices 
of entrepreneurs. Agreements in the national law in Poland are defined broadly22, as contracts, resolutions 
or arrangements of specific entities or their associations (Article 4 point 5 ACCP). Is is necessary to bear 
in mind also the content of Article 101, section 1 TFEU, which applies not only to agreements but also 
to concerted practices. Pursuant to Article 6, section 1 ACCP ’agreements the purpose or effect of which 

15 W. Hoff, op. cit. p. 153 et seq.

16 T. Kocowski, op. cit. p. 209 et seq.

17 See: M. Kępiński [in:] Pojęcie i systematyka prawa konkurencji, M. Kępiński (ed.), System Prawa Prywatnego t. 15. Prawo konkurencji, Warszawa 2014, 
p. 9 et seq.

18 See: M. Bernatt, A. Jurkowska-Gomułka, T. Skoczny [in:] Podstawy i zakres publicznoprawnej ochrony konkurencji, M. Kępiński (Ed.), System Prawa 
Prywatnego vol. 15. Competition law, Warszawa 2014, p. 722 et seq.

19 See: M. Kępiński [in:] Pojęcie i systematyka prawa konkurencji, M. Kępiński (Ed.), System Prawa Prywatnego vol. 15. Prawo konkurencji, Warsaw 2014, 
p. 2 et seq.

20 Official Journal C 326, 26/10/2012. 

21 Consolidated text Journal of Laws 2021, item 275.

22 M. Pawełczyk [in:], Prawo konkurencji w systemie publicznego prawa gospodarczego, R. Hauser, Z. Niewiadomski, A. Wróbel (Ed.), System Prawa 
Administracyjnego t. 8B. Publiczne prawo gospodarcze, Warsaw 2013, p. 621.
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is to eliminate, limit or otherwise violate competition on the relevant market are forbidden’23, in particular tho-
se specified further in Article 6, section 1 ACCP. On the other hand, under Article 101, section 1 TFEU, ‘The 
following shall be prohibited as incompatible with the internal market: all agreements between undertakings, 
decisions by associations of undertakings and concerted practices which may affect trade between Member 
States and which have as their object or effect the prevention, restriction or distortion of competition within 
the internal market’, in particular those specified further in Article 101, section 1 TFEU. It is not within the sco-
pe of this study to describe prohibited practices – both unilateral and multilateral – or to discuss the structure 
of prohibitions or exeptions.

Two areas of interest in competition law have been identified above. The third area is the concentration 
control of entrepreneurs. This control is aimed at preventing situations in which the concentration would 
significantly restrict competition on the market, in particular by the creation or strengthening of a dominant 
position24. The control of concentration is therefore related to the issue of prohibited unilateral practices 
(abuse of a dominant position). Of course – as indicated above – it is forbidden to abuse, and not just to have, 
a dominant position on the relevant market, but the mere creation of a dominant position on the market can-
not be desirable (after all, competition law is supposed to protect competition, and dominance in the market 
distorts competition25). Moreover, the emergence of a dominant position is a sine qua non condition for its 
abuse, which means that counteracting the emergence of domination prevents the possibility of its subsequ-
ent abusing. A constitutive feature of concentration is a permanent change of control over the entrepreneur26 
(which results from the content of Article 3, section 1 of Regulation No 139/200427). A concentration may 
consist in a merger of two entrepreneurs, taking over control (e.g. by purchasing shares or stocks), establishing 
a joint venture by entrepreneurs, or purchasing the property of another entrepreneur (Article 13, section 2 
ACCP; Article 3 of Regulation No 139/2004)28. The concentration control is of a preventive nature; the very 
intention to do so is subject to notification (provided that the notification criteria are met)29.

The effectiveness of competition law regulations in the perspective of foreign entrepreneurs’ activities is 
to be ensured by the principle of extraterritoriality in the application of antitrust law30, which in national legi-
slation in Poland was expressed in Article 1, section 2 ACCP with the words ‘The Act regulates the rules and 
procedure for counteracting competition-restricting practices, (...), and also counteracting anti-competitive 
concentrations of entrepreneurs and their associations, if these practices, (...) or concentrations have or may 
have effects on the territory of the Republic of Poland.’31 Thus, the principle of extraterritoriality implies the 
possibility of applying, for example, Polish competition protection law to foreign entrepreneurs and their acti-
vity, provided that such activity causes or may have effects in Poland. It is therefore evident that the principle 
in question may create some jurisdictional problems32, and, moreover, it may often favour stronger states 
(which find it easier to force foreign entrepreneurs to apply such state’s antitrust law)33.

As mentioned above, this study deals with the competition protection perspective implemented under 
public law. The protection of competition as a public good is entrusted to the competent public authorities. 
In Poland, the competition authority is the President of the Office of Competition and Consumer Protection. 

23 “Zakazane są porozumienia, których celem lub skutkiem jest wyeliminowanie, ograniczenie lub naruszenie w inny sposób konkurencji na rynku wła-
ściwym”.

24 See: Article 18 ACCP.

25 R. Milewski (Ed.), Podstawy ekonomii , Warsaw 1998, p. 219 et seq.

26 See: M. Pawełczyk, op.cit. p. 658 and the literature cited therein.

27 Council Regulation (EC) No 139/2004 of January 20, 2004 on the control of concentrations between undertakings (the EC Merger Regulation), Official 
Journal of the European Union 2004 No. 24, p. 1

28 See: M. Wierzbowski, K. Karasiewicz, R. Stankiewicz [w:], Kontrola koncentracji przedsiębiorstw, M. Kępiński (Ed.), System Prawa Prywatnego vol.. 15. 
Prawo konkurencji, Warszawa 2014, p. 1035 et seq.

29 M. Wierzbowski, K. Karasiewicz, R. Stankiewicz, op.cit. p. 1034 et seq.

30 See: R. Molski, Eksterytorialne stosowanie prawa ochrony konkurencji, „Ruch Prawniczy, Ekonomiczny i Socjologiczny”, 3 (2002), p. 13 et seq.

31 “Ustawa reguluje zasady i tryb przeciwdziałania praktykom ograniczającym konkurencję, (…), a także przeciwdziałania antykonkurencyjnym koncen-
tracjom przedsiębiorców i ich związków, jeżeli te praktyki, (…) lub koncentracje wywołują lub mogą wywoływać skutki na terytorium Rzeczypospoli-
tej Polskiej”.

32 R. Molski, Eksterytorialne stosowanie prawa ochrony konkurencji, op.cit. p. 13 et seq.

33 A.T. Guzman, Is international antitrust possible?, ‘New York University Law Review’, no. 5 (1998), p. 1506 et seq.
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The competition protection authority at the central level in the European Union is the European Commission. 
In matters of multilateral practices and abuses of a dominant position, the Commission cooperates with the 
competition authorities of the Member States, and this cooperation has taken the structural form of the Eu-
ropean Competition Network34. On the other hand, in the case of concentration control, there is a situation 
of the parallel powers, and certain types of concentration (i.e. those with an EU dimension) fall under the 
jurisdiction of the Commission, in line with the one-stop shop principle35. In other words, concentrations 
with an EU dimension are assessed by the Commission, while those without an EU dimension by national 
competition authorities36. Presenting the principles of cooperation between authorities on the forum of the 
European Competition Network, as well as the principles of division of powers between the EU authority (the 
Commission) and national competition law authorities, goes beyond the scope of this study, which must take 
the form of signalling the issue. It is worth bearing in mind, however, that different Member States (antitrust 
authorities are emanations of the Member States) may have different interests in the resolution of the same 
antitrust case or may define – from their perspective – the public interest in different ways (which appears 
quite obvious); differences of interest may also manifest between the Commission and the Member States.

9.4. Nord Stream 2 context – signalling

The Nord Stream 2 project envisages the construction of the second branch of the Nord Stream gas 
pipeline connecting Russia with Germany. While the first branch has a transmission capacity of 55 billion 
cubic meters of gas annually, thanks to the second one, a total of 110 billion cubic meters of fuel will be able 
to flow37. It is not the intention of the author of this study to make a comprehensive presentation of issues 
related to the Nord Stream 2 project. Thus selected issues will be introduce below.

First of all, it should be borne in mind that the Northern Gas Pipeline is a project in line with the implementa-
tion of the Russian Federation’s strategy, according to which the fuel and energy sector (including gas) is not only 
a basic element of the Russian economy, but it is also a manner of conducting internal and international policy 
of Russia38. Moreover, thanks to the second line of the Nord Stream gas pipeline, Germany can also gain ad-
ditional advantages on the intra-EU scene39. It is impossible not to pay attention to the fact of abandoning black 
coal which has its implications in the form of searching for other sources of energy, like – among others – gas40. 

The share of the Russian state-owned company Gazprom in the gas market in the European Union in 2019 
was 42.5 percent. From the point of view of antitrust requirements, this was a incorrect situation. It is also 
worth bearing in mind the fact that gas is used as a policy measure, including international policy, by Russia. 
In 2020, Gazprom’s share in the European market (of course, the European market should not be equated 
with the EU market) slightly decreased41; however, the current level of participation does not appear to be 
‘safe’ from a competition law point of view. Additionally, it is worth noting that the implementation of the Nord 
Stream 2 project will strengthen Gazprom’s dominant position on the relevant market42. 

It is impossible to overlook the fact that in 2018 the European Commission completed the antitrust 
proceeding that had been pending against Gazprom since 2012 in another case43. Gazprom was accused 

34 See: S. Jóźwiak, Europejska Sieć Konkurencji – model: struktura i współpraca oraz kompetencje decyzyjne członków, Warsaw 2011, p. 5 et seq.

35 M. Wierzbowski, K. Karasiewicz, R. Stankiewicz, op. cit. p. 1037 et seq.

36 A. Maziarz, Reguły konkurencji Unii Europejskiej, Warsaw 2019, p. 188.

37 See: https://www.energetyka24.com/dlaczego-niby-polska-ma-protestowac-przeciwko-nord-stream-2 (accessed: 23 April, 2021).

38 See: https://www.cire.pl/pliki/2/nordstreamiidefence.pdf (accessed: 23 April, 2021).

39 See: B. Molo, Główne kontrowersje wokół budowy gazociągu Nord Stream 2, „Krakowskie Studia Międzynarodowe”, no. 2 (2018), p. 52 et seq.

40 See: https://www.money.pl/gospodarka/wiadomosci/artykul/nord-stream-ii-co-oznacza-dla-polski,117,0,1897077.html (accessed: 23 April, 2021).

41 See: https://www.energetyka24.com/oze/fatalna-sytuacja-gazpromu-tak-zle-nie-bylo-od-czasow-jelcyna (accessed: 23 April, 2021).

42 See: https://www.cire.pl/pliki/2/nordstreamiidefence.pdf (accessed: 23 April, 2021).

43 See: https://www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-przeciwko-gazpromowi (accessed: 23 
April, 2021).

https://www.energetyka24.com/dlaczego-niby-polska-ma-protestowac-przeciwko-nord-stream-2
https://www.cire.pl/pliki/2/nordstreamiidefence.pdf
https://www.money.pl/gospodarka/wiadomosci/artykul/nord-stream-ii-co-oznacza-dla-polski,117,0,1897077.html
https://www.energetyka24.com/oze/fatalna-sytuacja-gazpromu-tak-zle-nie-bylo-od-czasow-jelcyna
https://www.cire.pl/pliki/2/nordstreamiidefence.pdf
https://www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-przeciwko-gazpromowi
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of abusing its dominant position in eight Central and Eastern European Union countries44, including Poland (i.e. 
the dominant’s behaviour did not apply to the entire EU), consisting in: (i) dividing the market, e.g. by imposing 
restrictions on the re-export of fuel, (ii) inflating the prices of gas supplies to the Baltic States, Bulgaria and 
Poland, (iii) making gas supplies dependent on the fulfillment of certain obligations relating to the transmis-
sion infrastructure (practices applied to Bulgaria and Poland)45. The proceeding ended with the European 
Commission issuing a ‘commitment decision’ obliging Gazprom to implement certain actions, while these 
obligations – as it is assessed – did not constitute a significant burden for the dominant46. The Commission’s 
decision was contested47 (however, a detailed discussion of this issue does not fall within the scope of this 
study), nevertheless, the fact that the Commission issued such a decision48 in this proceeding – bearing 
in mind the lack of significant inconvenience to Gazprom’s obligations – should be assessed negatively49. 

In the above mentioned case, it is important that the allegations of abuse of a dominant position by 
Gazprom did not apply to the company’s activity in all EU countries. The allegations concerned the abuse 
of a dominant position in the countries of Central and Eastern Europe. Thus, the correctness of the thesis 
that different EU Member States may define the public interest differently when it comes to antimonopoly 
proceedings against enterprises violating the competition rules seems to be confirmed. Moreover, it is legiti-
mate to ask whether, in the present case, the manner in which the states to which Gazprom undertook the 
alleged practices defined the public interest is coincided with the manner in which the Commission defined 
the public interest since it seems that the ‘gentle’ treatment of Gazprom by the Commission was not in the 
interest of these countries.

During the antitrust proceeding referred to above, i.e. on 8 December, 2015, the President of the Office 
of Competition and Consumer Protection in Poland (the President of the OCCP) received a notification of the 
intention of concentration consisting in the creation of a joint undertaking (Nord Stream AG with its seat in Zug, 
Switzerland) by the following entrepreneurs: PAO Gazprom, Uniper Global Commodities SE based in Düssel-
dorf, ENGIE SA based in Courbevoie, OMV Nord Stream II Holding AG based in Zug, Shell Exploration and 
Production (LXXI) B.V. based in The Hague and Wintershall Nederland B.V. based in Rijswijk50. PAO Gazprom 
was to own 50 percent of the shares of the newly created undertaking. In the opinion of the President of the 
OCCP, PAO Gazprom already had a dominant position on the Polish market of higher-tier gas supplies, and 
after the implementation of the intended concentration, competition on the Polish gas market could be fur-
ther limited; the President of the OCCP presented his findings to the participants of the proceeding, who 
in response withdrew the notification of the intention to concentrate (which had to lead to the mandatory 
discontinuation of the proceedings)51. On 28 April, 2017, however, the President of the OCCP initiated – after 
receiving information that an agreement on financing the project had been signed between the participants 
of the previously notified concentration – explanatory and then anti-monopoly proceedings regarding the 
concentration (the anti-monopoly one on 30 April, 2018). By the decision of 6 October, 202052, the President 
of the OCCP imposed fines on PJSC Gazprom, Uniper Gas Transportation & Finance B.V., Engie Energy Mana-
gement Holding Switzerland AG, OMV Gas Marketing Trading & Finance B.V., Shell Exploration and Production 
(LXXI) B.V., Wintershall Dea Nederland Transport and Trading B.V. for concentration consisting in the creation 
of a joint undertaking without obtaining the consent of the President of the OCCP. The principle of extraterri-
toriality of antitrust law is revealed here – the Polish antitrust authority initiated proceedings, conducted them 
and issued a decision against companies that are not Polish entrepreneurs. A fine of just over PLN 29 billion 

44 The allegations concerned abuses of a dominant position in the following countries: Poland, Bulgaria, the Czech Republic, Slovakia, Estonia, Lithuania, 
Latvia, Hungary, although not all unilateral practices concerned each of the eight countries

45 See: https://www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-przeciwko-gazpromowi (accessed: 23 
April, 2021).

46 See: https://www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-przeciwko-gazpromowi (accessed: 23 
April, 2021).

47 See: https://www.pap.pl/aktualnosci/news%2C341323%2Czrodlo-pap-pgnig-zlozylo-skarge-na-decyzje-ke-ws-praktyk-gazpromu.html; https://busi-
nessinsider.com.pl/wiadomosci/polska-dolacza-do-skargi-pgnig-na-ugode-ke-z-gazpromem/1f4rlgs (accessed: 23 April, 2021).

48 A commitment decision is a decision in which certain obligations are imposed on the entity, but no fine may be imposed on it.

49 See: https://www.energetyka24.com/postepowanie-komisji-europejskiej-przeciwko-gazpromowi-krok-od-skandalu (accessed: 23 April, 2021).

50 Decision of the President of OCCP of 6 October, 2020 no. DKK-178/2020.

51 Ibid.

52 Ibid.

https://www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-przeciwko-gazpromowi
https://www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-przeciwko-gazpromowi
https://www.pap.pl/aktualnosci/news%2C341323%2Czrodlo-pap-pgnig-zlozylo-skarge-na-decyzje-ke-ws-praktyk-gazpromu.html
https://businessinsider.com.pl/wiadomosci/polska-dolacza-do-skargi-pgnig-na-ugode-ke-z-gazpromem/1f4rlgs
https://businessinsider.com.pl/wiadomosci/polska-dolacza-do-skargi-pgnig-na-ugode-ke-z-gazpromem/1f4rlgs
https://www.energetyka24.com/postepowanie-komisji-europejskiej-przeciwko-gazpromowi-krok-od-skandalu
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(!) was imposed on PJSC Gazprom. On the other hand, much lower sanctions (compared to the fine for PJSC 
Gazprom) were imposed on the remaining entrepreneurs, ranging from approximately PLN 29 million to ap-
proximately PLN 87 million. This is how the Polish antitrust authority approached the matter. The European 
Commission, despite claims that the Nord Stream 2 project is not in the common interest of Europe53, in the 
case of Nord Stream 2, does not exercise its powers as an EU competition authority (competent in matters 
of concentration in the EU dimension) in a similar way as the President of the OCCP. 

9.5. Conclusions

Competition law aims to protect competition in the relevant market. Competition is treated here as a public 
(common) good, and its protection is in the public interest. It is noticeable that in certain cases there may be 
differences in how different countries define the public interest. Similarly, in competition protection cases, 
different states may define the public interest differently from their own perspective (as indicated above, the 
public interest is not equivalent to the notion of state interest). In addition, within the European Union, there 
may be a situation in which EU bodies will perceive the public interest differently than individual Member 
States. Did we not deal with such a situation in the presented proceedings related to the Gazprom?

It has been indicated above that competition law protects competition in the relevant market. Why sho-
uld competition be protected at all? The answers are provided by, among others, A.T. Guzman, noting that 
ultimately it is about protecting consumers and entrepreneurs54. Competition breaches affect consumer 
welfare55. Competition infringements also affect other entrepreneurs who operate on a given market (and 
who do not participate in the infringements). The essence of Guzman’s view seems to boil down to the fact 
that individual states, when defining the public interest in competition protection from their own perspective, 
must take these two factors into account (consumers and entrepreneurs in a given country). In other words, 
these two factors must be taken into account by a given state while shaping its competition protection policy, 
i.e. in establishing the rules of antitrust law and in taking actions by competition authorities (bodies that are, 
after all, the emanation of the state)56. Protection of the public interest, by means of antitrust law, by a given 
state must therefore take into account the welfare of consumers and entrepreneurs from that state. The public 
interest, in the case of antitrust activities of a given state, should therefore coincide with the desire to protect 
‘own’ consumers and entrepreneurs. It is not possible to describe in a similar way the public interest in the 
case of anti-monopoly activities carried out at the EU level by the European Commission. Pursuant to Article 
17, section 1 of the Treaty on European Union57 (hereinafter ‘TUE’), ‘The Commission shall promote the ge-
neral interest of the Union (…)’. But what does this mean in practice when the European Union is composed 
of separate state organisms? The interests of individual Member States, or the way in which individual states 
define the public interest, may not only be divergent, but even contradictory. Thus, it seems that the Com-
mission has no opportunity to be guided by the public interest defined as a necessity of a protection of its 
‘own’ consumers and entrepreneurs. The lack of such an opportunity may, in turn, lead to non-transparency 
of decisions made, the more that – as it seems – in practice it will not be possible to obtain an honest answer 
to the question ‘cui bono?’.

It is worth considering whether the solution may be to deprive the European Commission of authority in the 
field of conducting competition cases and transfer these powers to the exclusive domain of the Member States58. 

53 See: https://www.pap.pl/aktualnosci/news%2C797346%2Ckomisja-europejska-nord-stream-2-nie-jest-we-wspolnym-interesie-europy.html (accessed: 
23 April, 2021).

54 A.T. Guzman, op.cit. p. 1506 et seq.

55 See: A. Jurkowska-Gomułka, Stosowanie zakazu porozumień ograniczających konkurencję zorientowane na ocenę skutków ekonomicznych? Uwagi 
na tle praktyki decyzyjnej Prezesa Urzędu Ochrony Konkurencji i Konsumentów w odniesieniu do ustawy o ochronie konkurencji i konsumentów from 
2007, „internetowy Kwartalnik Antymonopolowy i Regulacyjny”, no. 1/2012.

56 A.T. Guzman, op.cit. p. 1518 et seq.

57 Official Journal C 326, 26/10/2012.

58 It should be noted that this is not about repealing the substantive EU competition law, but about an institutional change so that the execution of sub-
stantive competition law requirements (whether national or EU ones) is entrusted only to national authorities, however with assurance a framework for 
cooperation between competition authorities of the various Member States.

https://www.pap.pl/aktualnosci/news%2C797346%2Ckomisja-europejska-nord-stream-2-nie-jest-we-wspolnym-interesie-europy.html
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In connection with the consideration the issue of the transfer of power to conduct antitrust cases to the 
exclusive domain of the Member States, it is necessary to recognise the potential and complex legal and 
non-legal problems. In terms of legal problems, one can point to the multiplicity of jurisdictions. In the case 
of the above-mentioned transfer of power, a specific concentration may be assessed by antimonopoly au-
thorities of various countries, and individual decisions may not be consistent. It seems, however, that this 
problem can be solved by establishing appropriate mechanisms of institutional cooperation between the 
Member States, for example within the framework of the European Competition Network. In terms of non-
-legal problems, it is worth paying attention to possible ‘reprisals’ (e.g. when state A takes negative actions, 
motivated by competition protection, against an entrepreneur from state B, it is possible – especially when 
this entrepreneur conducts activities that are important from the point of view of the state’s B interests - that 
the state B will not fail to take actions against the entrepreneur from the state A in the future). The answer 
seems to be the general principle of non-discrimination, especially in the situation of judicial protection at 
the EU level exercised by the Court of Justice of the European Union. The above problems are, of course, 
only examples, and they certainly do not exhaust the possible difficulties. Life is too rich to be included in the 
framework of any study or any legal act.

It is not the intention of the author of this study to claim that the presumptive transfer of the powers of an 
antitrust authority from the European Commission to the exclusive domain of the Member States, does not 
involve any problems and tasks to be solved. The intention, however, is to show that such a possibility does 
exist. A belief that antitrust matters can be resolved more effectively at the central level of the European 
Union59 does not seem right, all the more so as EU law knows and respects the principle of subsidiarity. The 
author of this study is not an opponent of European integration, but an advocate of respect for the principle 
of subsidiarity, including respect for the ability of an individual state to protect the public interest formulated 
from the perspective of this state. The effectiveness of antitrust proceedings conducted at the national level 
in cases with a cross-border dimension (within the EU) seems to be possible by developing a framework for 
cooperation between Member States (as discussed above). After all, the principle of subsidiarity does not 
establish a dualism such that ‘authority in matter X belongs either to a Member State or to the European Union’. 
It establishes triplicity such that ‘‘authority in matter X belongs to a Member State, or to a group of Member 
States, or ultimately to the European Union’.

Based on the the European Commission’s approach to the activities of Gazprom, it seems that re-
linquishment of powers by the Member States to the EU bodies is not always appropriate, especially from 
the perspective of protecting the state’s ‘own’ public interest. Moreover, the general interest of the Union, 
as stipulated in Article 17, section 1 TEU, an undefinedcategory, appears as a mechanism that makes it pos-
sible to disregard public interest, defined from the perspective of Member States or a group of these states. 
It seems, however, that the principle of alterum non laedere (‘do not harm the other’) should find application 
not only in relations between individuals, but also between states, and in the EU perspective also in relations 
between EU bodies and EU Member States. It is required not only by the principle of subsidiarity, but also 
(in particular) by loyal cooperation.

9.6. Summary

It is obvious that a possible inauguration of a project of changes in authority over antitrust proceedings 
would require prior relevant analyses, including legal and economic ones – analyses much broader than the 
arguments contained in this study. However, there is no reason to avoid discussing this matter. Moreover, 
it seems that – bearing in mind the aforementioned triplicity resulting from the principle of subsidiarity – it wo-
uld be possible to rethink the principles of division of powers between the European Union and the Member 
States, not only in the context of antitrust law. There is no reason to avoid discussing this matter in good faith. 

59 See: A.M. Nolan, Unijne prawo konkurencji. Efektywność systemu odesłań spraw dotyczących koncentracji przedsiębiorstw, Warsaw 2015, p. 20.
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Chapter X. The ‘Next Generation EU’ mechanism  
and the threat of further federalisation

Filip M. Furman. PhD

The process of transforming the union of sovereign state organisms into a single organism, the compo-
nents of which, however, still have their own autonomy, which constantly takes place in the European Union, 
can be described as federalisation. It is worth noting that the conduct of this process, i.e. further federalisation, 
does not have to be associated only or mainly with the explicit and carried out deprivation of autonomy from 
national states, but with a gradual increase in the scope of tasks and powers of central organs – a gradual 
shift of decision-making in the direction of the functioning of state institutions towards a pan-European centre. 
The recent introduction of the ‘Next Generation EU’ mechanism and its implementation by the reconstruction 
plans of individual EU countries can be seen as an exemplification of this process.

Further federalisation of the European Union does 
not have to be associated only or mainly with the 
deprivation of autonomy from national states, but 
with a gradual increase in the scope of tasks and 
powers of central organs. The recent introduction 
of the ‘Next Generation EU’ mechanism and 
its implementation by the reconstruction plans 
of individual EU countries can be seen as an 
exemplification of this process.

The value of the European Reconstruction Fund, adopted in December 2020, during the meeting of the 
Council of the European Union, is EUR 750 billion. Due to its scale and the fact that the main element of the 
fund is the debt mechanism, ‘Next Generation EU’ can be considered a unique programme in the history 
of the European Union and previously the European Economic Community. Formally, ‘Next Generation EU’ is 
a special fund, which is not an element of the European Union budget, but is related to it.

The following text is intended to discuss the functioning of the ‘Next Generation EU’ mechanism, to indi-
cate the opportunities and threats related to it in the context of a possible further federalisation of the Union.

10.1. The European ‘Next Generation EU’ reconstruction fund. 
Components and principles of its operation

The entire ‘Next Generation EU’ programme consists of seven instruments, the funds of which will be 
spent in three areas. The instruments of the programme are as follows:
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1) InvestEU,

2) HorizonEU,

3) Recovery and Resilience Facility (RRF),

4) REACT-EU,

5) rescEU,

6) Just Transition Fund1.

The areas subsidised by the reconstruction fund are:

1) consistency, resilience and values,

2) natural resources and the environment,

3) single market, innovation and digital technologies2.

The European Reconstruction Fund as a whole will be funded by contributions and taxes, but above all 
by loans from the financial markets. The debt incurred in this way is to be repaid from the following sources:

1) digital tax,

2) tax on financial transactions,

3) plastic tax,

4) trading in emission allowances,

5) cross-border price adjustment due to emissions,

6) funds from enterprises most benefiting from the single market,

7) a new corporate tax base3.

10.2. Expected benefits and hopes related to the  
‘Next Generation EU’ mechanism and elements requiring 
intervention

First of all, it should be noted that at least in the document defining the European Reconstruction Fund4 
the upper limit of the debt that the Union may incur under the ‘Next Generation EU’ mechanism has been set, 
no restrictions have been placed on future loans that may be incurred, among others, to pay off the current 
debt, therefore there is no upper limit to the potential future debt. This is an oversight that should be made 

1 European Commission, Reconstruction Plan for Europe, https://ec.europa.eu/info/strategy/recovery-plan-europe_en, accessed: 11 May, 2021.

2 Ibid.

3 Ibid.

4 Council Decision (EU, Euratom) 2020/2053 of 14 December, 2020 on the system of own resources of the European Union and repealing Decision 
2014/335 / EU, Euratom, https://eur-lex.europa.eu/legalcontent/PL/TXT/?uri=CELEX:32020D205, accessed: 11 May, 2021.

https://ec.europa.eu/info/strategy/recovery-plan-europe_en
https://eur-lex.europa.eu/legalcontent/PL/TXT/?uri=CELEX
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clear for two reasons. First, indebtedness that is not adjusted to the capabilities of a given country’s economy 
may slow down its development. Secondly, the scale of the planned loan, as well as the time of its expenses 
and repayment, is based on the assumption that the SARS-CoV-2 epidemic will end in time and that health 
events on a similar scale will not occur in the next dozen or so years.

There are no specific or established ways of dealing with this should this assumption not materialise. Their 
joint determination among all stakeholders, even before the mechanism enters into force, should be made 
in particular due to the above-mentioned negative impact of debt on economic development. In this context, 
the fact that the fund’s expenditure is only planned for the next few years should be considered a threat5, 
while its repayment will take years of work of at least one generation. It should be considered how best to use 
the funds obtained so that they become a real impulse for development, and not as a means serving only 
to compensate for losses incurred during the closure of many sectors of economies. It is also worth ensuring 
that the funds go first of all to small and medium-sized enterprises (SME) – because the repayment of the 
resulting debt will be a heavy burden for the enterprise sector. Without an appropriate allocation of funds, 
targeting the industries most affected, the debt incurred may not only prevent the crisis from which the eco-
nomies of European countries have gradually entered from the beginning of 2020, but even deepen it. The 
allocation of funds in the research and development (R&D) sector is particularly justified

State expenditures, especially from EU or other external funds, in order to be effective, contribute to eco-
nomic growth and are not a source of burdens for future generations of citizens, not only constituting ‘overe-
ating’ of tax revenues, must be spent not only on current consumption but also and on investments – and in the  
right proportion. This relationship is well described by the Solow-Swan model for long-term economic 
growth6. When spending funds from the European Reconstruction Fund, particular emphasis should be 
placed on investment in research and development. Compared to other European Union countries, Polish 
investments in the R&D sector should be assessed as insufficient. The data for 2019 shows that Poland 
spent six times less than France on research and development and as much as fourteen (!) times less than 
Germany7. Of course, to be considered meaningful, nominal expenditure on research and development 
should be translated into proportions of expenditure in the entire economy. In this proportion, the difference 
between Poland and Germany is not that large, but our western neighbours still invest twice as much in the 
R&D sector as we do. For 2019, these percentages were 0.98% of GDP and 0.45% of GDP, respectively8.

Another threat is that among the instruments of the mechanism, some are more, others less favourable 
for Poland. Moreover, different instruments will benefit different EU countries in different ways. Among the 
clearly beneficial instruments, the Instrument for Reconstruction and Increasing Resilience can be mentio-
ned – although it is one of the instruments that favour some countries more than others. Poland is one of its 
largest beneficiaries, along with other large – in terms of population – countries of the European Union, i.e. 
Germany, France, Spain and Italy9. 

Not all elements of the mechanism are so favourable, but in this chapter it is impossible to discuss all 
of them in detail for reasons of volume. The key is to simply realise how they function. In order to be able 
to realistically assess the future benefits of the mechanism, not only the nominal value of the grant should 
be taken into account, but also the extent to which a given country is ready to use it. This can be achieved 
through measures of the assumed effectiveness of subsidies spent, e.g. in the form of multipliers indicating 
the proportion of effects to expenses. And so, if we look at the ‘Next Generation EU’ en general mechanism, 
Poland cannot be considered among the countries that will benefit most from it – the multiplier of effects 

5 Council Decision (EU, Euratom) 2020/2053 of 14 December, 2020 on the system of own resources of the European Union and repealing Decision 
2014/335/EU, Euratom, https://eur-lex.europa.eu/legalcontent/PL/TXT/?uri=CELEX:32020D2053, accessed: 11 May, 2021.

6 R.M. Solow, A Contribution to the Theory of Economic Growth, ‘The Quarterly Journal of Economics’, 70, No. 1 (1956), pp. 65-94.

7 Eurostat, Total GBAORD by NABS 2007 socio-economic objectives, https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=gba_nabsfin07&lang=en, 
accessed: 11 May, 2021.

8 Eurostat, Total GBAORD by NABS 2007 socio-economic objectives, https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=gba_nabsfin07&lang=en, 
accessed: 11 May, 2021.

9 The amounts received by these countries under the Facility for Reconstruction and Enhancement of Resilience will be EUR 69.5 billion (Spain), EUR 
68.9 billion (Italy), EUR 39.4 billion (France), EUR 25.6 billion (Germany), EUR 23.9 billion (Poland). See: European Commission, Recovery and Resilience 
Facility – Grants allocation per Member State (2018 prices), https://ec.europa.eu/info/files/recovery-and-resilience-facility-grants-allocation-mem-
ber-state- 2018-prices_pl, accessed: 11 May, 2021.

https://eur-lex.europa.eu/legalcontent/PL/TXT/?uri=CELEX
https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=gba_nabsfin07&lang=en
https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=gba_nabsfin07&lang=en
https://ec.europa.eu/info/files/recovery-and-resilience-facility-grants-allocation-member-state-
https://ec.europa.eu/info/files/recovery-and-resilience-facility-grants-allocation-member-state-
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to expenditure for our Homeland is only 2.2510. Meanwhile, for example, for Austria and Ireland it is about 6, 
and for Luxembourg even 1111.

Moreover, although the debt of Poland and the countries of our region is clearly lower not only than 
the debt of the euro area as such, but also the average debt in the European Union (the ratio of public debt 
to GDP for the euro area is 95%,12, for the entire EU 88%13, for Poland 59%14), it is our total external debt that 
exceeds the first financial security index15. When introducing a common debt mechanism, we must also define 
appropriate measures to prevent violations of financial discipline by individual states. Legal means should also 
be designed and introduced to allow for the recovery of the due part of the debt from countries which may 
not be willing or able to participate in the repayment of the joint debt at some stage. Currently, the only legal 
remedy that can be used by the European Commission to recover funds from EU Member States is a ‘call’. 
In such a situation, consideration should be given to expanding the range of instruments to avoid a situation 
where one country becomes a ‘stowaway’ – whose obligations will have to be taken over by other member 
states at the expense of the labour and development of their citizens.

Further federalisation may be related, in particular, 
to the introduction of a new public-legal levy, i.e. 
the plastic tax. Among the levies introduced, it is 
also the most controversial one. The revenues to the 
EU budget from this tax are estimated at over EUR 5 
billion annually.

From the perspective of considering the process of further federalisation, two public levies, i.e. a digital 
tax and a tax on plastic, seem to deserve special attention. Both fees arouse justified controversy, therefore 
it is justified to pay attention to them in this text. It should be noted that in the analysed cases, new taxes are 
established by decisions of supranational bodies of the European Union, and not by the authorities of indivi-
dual Member States, which is a kind of precedent in this respect. 

In the context of the first of the above levies, i.e. a digital tax, the European Commission has declared 
that in June 2021 it will prepare a proposal, the subject of which will be the introduction of this form of bud-
get support by 1 January, 2023 at the latest16. According to the adopted assumptions, it is to be based 
on the taxation of economic activities conducted via the Internet technology, solving the alleged problem 
of the inadequacy of the current corporate taxation rules for the realities of the digital economy of the 21st 
century. These activities are aimed at ensuring the contribution of entrepreneurs operating in the virtual 
space in fiscal efforts aimed at the – broadly understood – post-pandemic reconstruction of the economies 

10 O. Picek, Spillover Effects From Next Generation EU, ‘Intereconomics’, 55, no. 5 (2020), pp. 325-331.

11 Ibid.

12 Eurostat, Press release No. 157/2020 of 22 October, 2020, https://ec.europa.eu/eurostat/documents/2995521/11442886/2-22102020-BP-EN.pdf/, 
accessed: 11 May, 2021.

13 Ibid.

14 Ibid.

15 Pursuant to Article 86, section 1, point 2 of the Public Finance Act (Journal of Laws 2021.305), i.e. the lowest currently applicable prudential threshold 
for the value of the ratio of the amount of public debt to gross domestic product (above which appropriate prudential and remedial procedures should 
be exceeded) is 55%, the next and last threshold is 60% (Article 86, section 1, point 3) and is also a constitutional norm (Article 216, section 5 of the 
Polish Constitution). The first prudential threshold under Article 86, section 1, point 1 of the Act, amounting to 50%, was repealed in 2013.

16 See https://ec.europa.eu/info/strategy/eu-budget/long-term-eu-budget/2021-2027/revenue/potential-new-sources-revenue_en, accessed: 18 June, 
2021.

https://ec.europa.eu/eurostat/documents/2995521/11442886/2-22102020-BP-EN.pdf/
https://ec.europa.eu/info/strategy/eu-budget/long-term-eu-budget/2021-2027/revenue/potential-new-sources-revenue_en
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of the European Union and the adjustment of tax law to contemporary conditions, also assuming further 
digitisation of the economy17.

With regard to the second of the above-mentioned taxes, i.e. a tax on plastic, it should be noted, ho-
wever, that the revenues to the EU budget from it are estimated at over EUR 5 billion per year18. Therefore, 
it can help pay off a significant part of the debt incurred, because by 2058 the proceeds from it are to reach 
over EUR 193 billion19. However, a tax on plastics can directly affect the prices of many basic consumer 
goods. Consideration should be given to the possibilities of such implementation of the tax into Polish law, 
so that its costs are not borne by all consumers, including the poorest ones, but rather producers of pla-
stic packaging. It should be noted, however, that in the realities of a market economy this is a particularly 
difficult project to implement, taking into account the existence of the law of supply and demand as the 
main element of entrepreneurs’ calculation and their rational, economically justified activities aimed at 
maximising profit.

In the context of the tax on plastics, it is also worth noting that the relevant decision of the Council of the 
European Union seems to contain a certain internal contradiction regarding the nature of the introduced 
regulation – in accordance with point 7) of the preamble to the document, its assumption is to introduce 
a new category of own resources based on national contributions calculated on the basis of non-recycled 
plastic packaging waste, i.e. the introduction of a new type of levy. However, it follows differently from 
Article 2, section 1, let. c) of a document, according to which only a previously existing uniform tax rate is 
established. There is no similar doubt in the case of a digital tax, where the intention of the EU legislator 
is undoubtedly to introduce a new levy.

It is also worth noting that although the above fiscal burdens are introduced together with the ‘Next 
Generation EU’, which is a programme with a specific time frame, the above fees are themselves temporarily 
unlimited. Thus, from the perspective of the threat of further federalisation, it should be assessed that the 
nation-states took a great risk by agreeing to introduce these levies. It is clear that the main function of the 
above-mentioned taxes is a fiscal function, not the pursuit of pro-environmental measures. Poland should 
pay special attention to this way of introducing new levies to the general budget of the Union in the future.

Total new levies, including digital tax, financial transaction tax, plastic tax, emissions trading, cross-bor-
der price alignment with emissions, funds from companies most benefiting from the single market, and the 
new corporate tax base, are expected to be between approximately EUR 32 billion and over EUR 40 billion 
a year20 which, however, seems to be visibly understated 21. This will be a significant burden for the citizens 
and businesses of the European Union countries. However, from the point of view of debt repayment, this 
is positive information. It means that the loan taken on the financial markets may be repaid until 204522.

17 https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12836-Sprawiedliwa-i-konkurencyjna-gospodarka-cyfrowa-op%C5%82ata-
-cyfrowa_pl, accessed: 18 June, 2021.

18 This amount can be obtained by multiplying successively the tax rate (EUR 0.80 per 1 kg of non-recycled plastic waste), the volume of plastic packaging 
waste in the EU27 (approx. 14.5 billion kg in 2018), the average percentage of non-recycled packaging (60%) and part of the collected tax transferred 
by the Member States to the Union (75%). See: https://op.europa.eu/en/publication-detail/-/publication/e6f102e3-0bb9-11e8-966a-01aa75ed71a1/
language-en, http://appsso.eurostat.ec.europa.eu/ nui / show.do? dataset = env_waspac & lang = en, accessed: 11 May, 2021.

19 Proceeds of EUR 5.22 billion over 27 years.

20 European Commission. Financing the recovery plan for Europe, 27 May, 2020, https://ec.europa.eu/info/sites/info/files/factsheet_3_04.06.pdf, accessed: 
11 May, 2021.

21 This can be concluded, for example, taking into account that the Polish power industry generates about 300 million tons of CO2 emissions annually, 
which with the current allowance to emit 1 ton of CO2 costing about EUR 48, which amounts to EUR 14 billion per year.

22 With EUR 32 billion of annual proceeds, the debt repayment of EUR 750 billion will take around 23.5 years.

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12836-Sprawiedliwa-i-konkurencyjna-gospodarka-cyfrowa-op%C5%82ata-cyfrowa_pl
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12836-Sprawiedliwa-i-konkurencyjna-gospodarka-cyfrowa-op%C5%82ata-cyfrowa_pl
https://op.europa.eu/en/publication-detail/-/publication/e6f102e3-0bb9-11e8-966a-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/e6f102e3-0bb9-11e8-966a-01aa75ed71a1/language-en
http://appsso.eurostat.ec.europa.eu/
http://show.do?
https://ec.europa.eu/info/sites/info/files/factsheet_3_04.06.pdf
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10.3. Conclusions: further European cooperation  
based on the national interest

The introduction of the ‘Next Generation EU’ mechanism, especially in the part related to debt, may herald 
a significant change in the functioning of the European Union. In the future, there will certainly be other needs 
and temptations to incur new financial obligations common to all EU countries. It is particularly dangerous due 
to the adopted mechanism of the rule of law23. Without a specific principle of operation of this mechanism and 
further joint indebtedness of the European Union, it may lead to a situation in which more affluent countries will 
use it as an instrument to influence the way in which funds from joint loans are spent by poorer EU members.

The remedy for this and similar threats is the proper, free from prejudice, perception of the European Union 
– as a union of sovereign states, cooperating, but within this cooperation, pursuing the interests of both the 
community and – sometimes divergent – national interests. This perception should be clearly separated from 
the regulations explicitly arising from the legal acts of the European Union, including the law of the Treaties, 
while defining them as a set of commonly prevailing beliefs that shape social expectations and the views 
of citizens of the Member States on the activities of this organisation.

In order to understand the above-described way of functioning, it is worth tracing the net transfers to in-
dividual EU countries, and also comparing them with the balance of payments of each country (although 
it should be remembered that the balance does not only concern flows within the EU, but it shows the scale 
of benefits from participation in international markets, and thus it allows to compare the effectiveness of in-
dividual economies in this regard24). Striving for the highest possible reliability and objectivity of the image, 
it would be possible – parallel to the net transfers – to present the overall costs of the implementation of Eu-
ropean Union legislation into the legal orders of the Member States, the profitability measures for projects 
implemented with EU funds, as well as many other variables. However, due to the limited scope of this report, 
a comprehensive analysis of the above will not be undertaken here.

However, already making the same analysis of net transfers, it can be stated that Poland is currently the 
largest beneficiary of direct financing from the European Union25. In turn, the largest payer is Germany26. Net 
transfers for selected EU countries are presented in the chart below.

23 See: M. Romanowski (Ed.), European Union values and the rule of law, Warsaw 2020.

24 Balance of payments covers all transactions made between residents (domestic economy) and non-residents (rest of the world) in a given reporting 
period. Data on transactions between the domestic economy and residents of another selected country or group of (EU) countries are not available 
without more extensive research.

25 European Commission, Operating Budgetary Balance (% GNI), https://ec.europa.eu/info/publications/operating-budgetary-balance-gni_en, accessed: 
11 May, 2021.

26 Ibid.

https://ec.europa.eu/info/publications/operating-budgetary-balance-gni_en
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Chart 10.1. Net direct cash transfers of individual EU Member States in 2004–2019, million EUR.
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Source: Eurostat, EU expenditure and revenue 2014–2020.

From the chart above, one could conclude that staying in such a system is clearly profitable for Poland, and 
for Germany it is only an expression of good will and a kind of alms to the countries of the ‘new’ Union. However, 
that would be a wrong conclusion. Because the value of funds flowing into the country from the redistribution 
mechanism does not have an unambiguous and direct impact on the economic development of the country – 
it does not necessarily have to be clearly positive or negative for the state’s income. Funds transferred under the 
redistribution mechanism from richer EU countries to poorer EU countries cannot be treated as gifts, because 
they are investments – investments in their own spheres of influence. An illustration of the lack of a relationship 
between the funds transferred or received from the redistribution mechanism of the EU may be presented in the 
chart below, presenting the balance of payments of selected EU Member States.
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Chart 10.2. Annual value of the total foreign balance of payments of individual EU Member States in 2004–
2019, million EUR.
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It is clear that, irrespective of the funds invested, Germany is the largest beneficiary of the common mar-
ket. The United Kingdom was in the opposite situation, being at the same time one of the largest payers. It is 
not surprising, then, that Brexit took place; it could have been largely the result of pure calculations, and not 
of ideological or political divergences.

In the perspective of further federalisation of the European Union, the desired situation – the develop-
ment of which should be supported by the efforts of Polish lawmakers, politicians and diplomats – should be 
considered the state in which Poland maintains a high level of transfers from the redistribution mechanism 
for as long as possible, while at the same time continuously and possibly dynamically increasing the benefits 
of the common market. This state of affairs can be satisfactorily achieved – to the extent that it depends 
on the actions of Poland and not on external factors, which are beyond its own control – only if a number 
of assumptions are met, including the strong image position of the Republic of Poland among the countries 
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of the European Union, developing an effective and internally coherent policy of allocating funds redistributed 
to it, a noticeable voice of the Polish state in the debate on the redistribution of EU funds, and adopting an 
appropriate economic model assuming an import and export policy adapted to the needs of the common 
market. However, it is beyond the area of rational expectations that a single country, having taken care of each 
of the above points to the greatest extent, will achieve sufficient influence to decide on the directions of the 
European Union’s policy, which policy may develop in a very unfavourable direction, from the perspective 
of the analysed objective, for example, by adopting the ‘rule of law mechanism’ making the possibility of par-
ticipation in the redistribution mechanism dependent on political issues or by limiting the redistribution po-
licy in favour of liberalising national economies. One should also not ignore, especially in the context of the 
challenges facing the world today, the role of phenomena that can be classified as a result of force majeure, 
the predictability of which is usually marginal, such as epidemics, wars, natural disasters – such events may 
force a complete revision of the previously adopted assumptions.

The mechanism of incurring financial liabilities by EU bodies can be analysed in a broader scope, with the 
result that EU member states obtain the status of a debtor, and at the same time projects implemented with 
these funds require approval by the European Commission (national reconstruction plans).
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Annex – legislative inflation in the European Union

Author: Maria Podlodowska

Comments:

For the purposes of bibliography, a legal act is considered as an amending act if, according to its title, 
it amends at least one other act, even if it also contains autonomous provisions.

The vast majority of decisions have addressees (Member State, group of Member States, company or com-
panies). Pursuant to Article 288 of the Treaty on the Functioning of the European Union (TFEU), a decision 
which indicates addressees is binding only with respect to those addressees.

Ephemeral acts are disregarded. Acts relating to the day-to-day management of agricultural matters 
(‘ephemeral acts’) are generally valid for a limited period of time. From 1 March, 2011, they are mainly 
adopted as Commission implementing regulations. Previously, they were mainly adopted as Commis-
sion regulations.

* 

* * 

* * * 
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A. Figures presenting the number of legal acts issued by EU 
institutions in the years 2004–2020.

Year

Adopted acts – Basic / amending

Legislative acts 
(ordinary procedure)

Other  
legislative acts

Non-legislative 
acts

Executive acts Other acts

2004 59/34 259/246 0/0 0/0 876/630

2005 23/28 170/185 0/0 0/0 843/627

2006 82/19 205/225 0/0 0/0 975/637

2007 35/18 220/182 0/0 0/0 1023/533

2008 58/63 215/185 0/0 0/0 982/450

2009 106/41 232/141 0/0 5/5 837/432

2010 34/23 241/74 4/0 31/16 902/370

2011 44/33 272/97 3/3 400/321 713/183

2012 41/28 271/96 27/11 414/351 494/133

2013 77/37 256/107 27/29 589/313 491/137

2014 107/40 359/104 87/45 544/310 550/138

2015 25/35 276/105 47/52 547/327 484/130

2016 37/35 296/105 85/42 504/331 479/114

2017 27/46 254/109 48/85 511/396 517/114

2018 29/44 259/109 39/77 435/431 503/98

2019 75/51 325/76 75/80 521/344 435/89

2020 31/32 276/108 34/98 583/390 430/76

Source: Legislation statistics (https://eur-lex.europa.eu/statistics/2021/legislative-acts-statistics.html).

https://eur-lex.europa.eu/statistics/2021/legislative-acts-statistics.html
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Figure A1.  
Basic acts adopted (ordinary procedure).
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Source: Own study based on statistics on legal acts , https://eur-lex.europa.eu/statistics/legislative-acts-statistics.html?locale=pl.

https://eur-lex.europa.eu/statistics/legislative-acts-statistics.html?locale=pl
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Figure A2.  
Other basic legislative acts.
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Source: Own study based on statistics on legal acts , https://eur-lex.europa.eu/statistics/legislative-acts-statistics.html?locale=pl.

https://eur-lex.europa.eu/statistics/legislative-acts-statistics.html?locale=pl
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B. Detailed lists of the number of legal acts covering the period 
from 2010 to 2020.

Year 2020
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 20 27

Directives of the European Parliament and of the Council 3 2

Decisions of the European Parliament and the Council ** 8 3

Total 31 32

OTHER LEGISLATIVE ACTS

Council Regulations 11 17

Council Directives 0 6

Council Decisions 265 85

Total 276 108

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 33 93

Commission delegated directives 0 3

Commission delegated decisions 1 2

Total 34 98

EXECUTIVE ACTS

Council implementing regulations 2 49

Executive decisions of the Council 30 30

Commission implementing regulations *** 419 198

Commission implementing directives 0 2

Commission implementing decisions 132 111

Total 583 390

OTHER ACTS

Commission Regulations *** 31 58

Commission Directives 0 5

Commission decisions 399 13

Total 430 76

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2019
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 56 34

Directives of the European Parliament and of the Council 19 14

Decisions of the European Parliament and the Council ** 0 3

Total 75 51

OTHER LEGISLATIVE ACTS

Council Regulations 16 13

Council Directives 2 3

Council Decisions 307 60

Total 325 76

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 67 70

Commission delegated directives 1 9

Commission delegated decisions 7 1

Total 75 80

EXECUTIVE ACTS

Council implementing regulations 2 30

Executive decisions of the Council 15 14

Commission implementing regulations *** 305 171

Commission implementing directives 2 5

Commission implementing decisions 197 124

Total 521 344

OTHER ACTS

Commission Regulations *** 18 73

Commission Directives 1 8

Commission decisions 416 8

Total 435 89

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2018
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 21 28

Directives of the European Parliament and of the Council 5 13

Decisions of the European Parliament and the Council ** 3 3

Total 29 44

OTHER LEGISLATIVE ACTS

Council Regulations 15 23

Council Directives 1 6

Council Decisions 243 80

Total 259 109

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 37 56

Commission delegated directives 0 19

Commission delegated decisions 2 2

Total 39 77

EXECUTIVE ACTS

Council implementing regulations 2 58

Executive decisions of the Council 27 41

Commission implementing regulations *** 241 231

Commission implementing directives 0 5

Commission implementing decisions 165 96

Total 435 431

OTHER ACTS

Commission Regulations *** 57 82

Commission Directives 0 5

Commission decisions 446 11

Total 503 98

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2017
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 19 33

Directives of the European Parliament and of the Council 3 11

Decisions of the European Parliament and the Council ** 5 2

Total 27 46

OTHER LEGISLATIVE ACTS

Council Regulations 6 32

Council Directives 1 3

Council Decisions 247 74

Total 254 109

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 47 79

Commission delegated directives 0 4

Commission delegated decisions 1 2

Total 48 85

EXECUTIVE ACTS

Council implementing regulations 4 35

Executive decisions of the Council 28 36

Commission implementing regulations *** 325 235

Commission implementing directives 0 2

Commission implementing decisions 154 88

Total 511 396

OTHER ACTS

Commission Regulations *** 66 94

Commission Directives 2 6

Commission decisions 449 14

Total 517 114

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2016
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 21 30

Directives of the European Parliament and of the Council 13 5

Decisions of the European Parliament and the Council ** 3 0

Total 37 35

OTHER LEGISLATIVE ACTS

Council Regulations 12 31

Council Directives 2 4

Council Decisions 282 70

Total 296 105

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 84 37

Commission delegated directives 1 3

Commission delegated decisions 0 2

Total 85 42

EXECUTIVE ACTS

Council implementing regulations 1 25

Executive decisions of the Council 12 21

Commission implementing regulations *** 314 198

Commission implementing directives 0 4

Commission implementing decisions 177 83

Total 504 331

OTHER ACTS

Commission Regulations *** 58 95

Commission Directives 0 9

Commission decisions 421 10

Total 479 114

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2015
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 16 27

Directives of the European Parliament and of the Council 7 7

Decisions of the European Parliament and the Council ** 2 1

Total 25 35

OTHER LEGISLATIVE ACTS

Council Regulations 15 32

Council Directives 2 3

Council Decisions 259 70

Total 276 105

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 41 48

Commission delegated directives 0 3

Commission delegated decisions 6 1

Total 47 52

EXECUTIVE ACTS

Council implementing regulations 6 34

Executive decisions of the Council 23 23

Commission implementing regulations *** 356 192

Commission implementing directives 1 2

Commission implementing decisions 161 76

Total 547 327

OTHER ACTS

Commission Regulations *** 101 101

Commission Directives 1 12

Commission decisions 382 17

Total 484 130

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2014
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 58 30

Directives of the European Parliament and of the Council 37 10

Decisions of the European Parliament and the Council ** 12 0

Total 107 40

OTHER LEGISLATIVE ACTS

Council Regulations 36 28

Council Directives 2 4

Council Decisions 321 72

Total 359 104

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 87 34

Commission delegated directives 0 10

Commission delegated decisions 0 1

Total 87 45

EXECUTIVE ACTS

Council implementing regulations 11 35

Executive decisions of the Council 19 24

Commission implementing regulations *** 347 171

Commission implementing directives 7 6

Commission implementing decisions 160 74

Total 544 310

OTHER ACTS

Commission Regulations *** 130 118

Commission Directives 6 15

Commission decisions 414 5

Total 550 138

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2013
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 56 25

Directives of the European Parliament and of the Council 12 9

Decisions of the European Parliament and the Council ** 9 3

Total 77 37

OTHER LEGISLATIVE ACTS

Council Regulations 33 31

Council Directives 2 17

Council Decisions 221 59

Total 256 107

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 27 13

Commission delegated directives 0 16

Commission delegated decisions 0 0

Total 27 29

EXECUTIVE ACTS

Council implementing regulations 30 20

Executive decisions of the Council 16 20

Commission implementing regulations *** 392 205

Commission implementing directives 0 3

Commission implementing decisions 151 65

Total 589 313

OTHER ACTS

Commission Regulations *** 141 110

Commission Directives 0 18

Commission decisions 350 9

Total 491 137

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2012
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 29 17

Directives of the European Parliament and of the Council 9 8

Decisions of the European Parliament and the Council ** 3 3

Total 41 28

OTHER LEGISLATIVE ACTS

Council Regulations 25 30

Council Directives 0 1

Council Decisions 246 65

Total 271 96

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 26 7

Commission delegated directives 0 2

Commission delegated decisions 1 2

Total 27 11

EXECUTIVE ACTS

Council implementing regulations 19 40

Executive decisions of the Council 8 27

Commission implementing regulations *** 260 206

Commission implementing directives 2 5

Commission implementing decisions 125 73

Total 414 351

OTHER ACTS

Commission Regulations *** 138 90

Commission Directives 0 26

Commission decisions 356 17

Total 494 133

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Year 2011
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 23 25

Directives of the European Parliament and of the Council 15 8

Decisions of the European Parliament and the Council ** 6 0

Total 44 33

OTHER LEGISLATIVE ACTS

Council Regulations 27 25

Council Directives 5 2

Council Decisions 240 70

Total 272 97

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 3 3

Commission delegated directives 0 0

Commission delegated decisions 0 0

Total 3 3

EXECUTIVE ACTS

Council implementing regulations 38 38

Executive decisions of the Council 8 35

Commission implementing regulations *** 232 177

Commission implementing directives 4 17

Commission implementing decisions 118 54

Total 400 321

OTHER ACTS

Commission Regulations *** 220 92

Commission Directives 6 43

Commission decisions 487 48

Total 713 183

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.



154 Collegium Intermarium | Report no. 2

Year 2010
Acts adopted

basic changing

LEGISLATIVE ACTS OF THE ORDINARY LEGISLATIVE PROCEDURE

Regulations of the European Parliament and of the Council 17 17

Directives of the European Parliament and of the Council 13 2

Decisions of the European Parliament and the Council ** 4 4

Total 34 23

OTHER LEGISLATIVE ACTS

Council Regulations 24 22

Council Directives 2 6

Council Decisions 215 46

Total 241 74

NON-LEGISLATIVE ACTS

Delegated acts

Commission delegated regulations 4 0

Commission delegated directives 0 0

Commission delegated decisions 0 0

Total 4 0

EXECUTIVE ACTS

Council implementing regulations 25 12

Executive decisions of the Council 5 4

Commission implementing regulations *** 0 0

Commission implementing directives 0 0

Commission implementing decisions 1 0

Total 31 16

OTHER ACTS

Commission Regulations *** 388 215

Commission Directives 10 58

Commission decisions 504 97

Total 902 370

Source: legal acts statistics - https://eur-lex.europa.eu/statistics/2020/legislative-acts-statistics.html.
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Abbreviations

EPSR – European Pillar of Social Rights

EFTA – European Free Trade Association 

FEMM – Committee on Women’s Rights and Gender Equality

Frontex – European Border and Coast Guard Agency 

SEA – Single European Act

CFR – Charter of Fundamental Rights of the European Union

LIBE – European Parliament Committee on Civil Liberties, Justice and Home Affairs 

ACCP – Polish Act of 16 February, 2007 on Competition and Consumer Protection

TFEU – Treaty on the Functioning of the European Union

TEU – Treaty on the European Union

UKIP – UK Independence Party
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